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ROSS, United States District Judge:
Hurricane Sandy 1 made landfall in Southern New Jersey on the evening of Monday, October 29,
2012, causing extensive damage along the East Coast of the United States, including severe flooding in
New Jersey and the New York City metropolitan area. Plaintiff, TGI Office Automation ("TGI"), sued
defendant, National Electronic Transit Corporation ("NET"), seeking damages for copy machines that
were destroyed when defendant's warehouse in northeastern New Jersey was flooded by Sandy's storm
surge. NET claims that Sandy was an "Act of God," and that it is therefore absolved of any liability for
the damage to TGI's property. For the reasons set forth below, I find that defendant did not exercise
reasonable care in preparing for Sandy's impact, and is thus liable for plaintiffs loss.

A. Procedural History
After denying defendant's motion for summary judgment in light of disputed issues of material
fact, Dkt. #39, the court held a bench trial from July 14-16, 2015, and post-trial memoranda were
submitted on July 28, 2015, Dkt. #67-70.
At trial, plaintiff called fact witnesses Joseph Holl, NET's president of 32 years, Tr. at 163;
1
Hurricane Sandy was, at various stages of its existence, a tropical storm, a hurricane, a post-tropical storm, and, in many
media reports, a "superstorm." For clarity, I refer to this evolving storm system as Hurricane Sandy or "Sandy."
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Vincent Monteleone, a salesman at NET for 16 years who left to join TGI several months after Sandy,
Tr. at 401-02; Lenny Mercedes, a former NET warehouse employee of four years and current TGI
warehouse manager of two years, Tr. at 364-65; and Ed Carroll, a former TGI employee who assessed
TGI's losses after Sandy, Tr. at 448. Defendant presented Richard Bauer, a former driver and warehouse
worker and, for ten years prior to Sandy, NET's warehouse manager. Tr. at 609. I credit the testimony of
these witnesses, and resolve any material inconsistencies in their testimony, where necessary, as
discussed below. 2
Both parties called experts in meteorology to testify regarding forecasts of Sandy's track and
anticipated impact. Lee Branscome, Ph.D., testified on behalf of plaintiff. Branscome obtained a Ph.D.
in meteorology from MIT in 1981, is board certified by the American Meteorological Society as a
certified consulting meteorologist, and has done extensive hurricane-related consulting and riskassessment. Tr. at 264-66. Austin Dooley, Ph.D., testified on behalf of defendant. Dooley holds a Ph.D.
from New York University in the field of physical oceanography, was an associate professor of
meteorology and oceanography at SUNY Maritime College, and has been consulting on forensic
meteorology for the past twenty years. Tr. at 470-74.
NET called Thomas LaGuardia to testify as an expert on building codes, engineering, and design
for structures located in flood zones, including warehouses such as the one in question. Tr. at 574.
2

Defendant attempts to discredit Monteleone by noting that he left NET to join TGI in April 2013, just a few months after
Sandy devastated the warehouse. Tr. at 434-35. Bauer testified that Monteleone decided to join TGI shortly after Sandy
struck, asked Bauer to join him, and fought with Holl about this matter while they were still cleaning up after the storm. Tr. at
631. Monteleone testified that he left NET because many of the clients he managed stopped doing business with NET after
Sandy, and because Holl told him he would lose his job ifthat were to happen. Tr. at 434-36. Monteleone also explained that
a claim he filed against NET with the New Jersey Department of Labor over an outstanding sales commission had been
resolved and that he received all outstanding payments. Tr. at 435, 444-45. Defendant also notes that Monteleone worked in
sales, not in the warehouse, and was primarily focused on serving his major client, TGI. Tr. at 626-27. Bauer testified that
while Monteleone was present in the warehouse on Monday morning before Sandy hit, he was primarily concerned with
monitoring activities in order to bill his accounts, and was thus taking pictures of merchandise rather than helping with
warehouse preparations. Tr. at 628-30.
I do not find these circumstances, on their own, to be so suggestive of bias as to undermine or discredit
Monteleone's testimony, at least no more than the inherent self-interest in the testimony of the other fact witnesses. I

therefore accept Monteleone's testimony as a former NET salesman at face value, and consider it alongside the testimony of
warehouse employees Mercedes and Bauer.
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LaGuardia holds a master's degree in naval architecture and marine engineering from the University of
Michigan and spent the bulk of his career working in the Suffolk County Department of Public Works,
where he ultimately served as the chief engineer of facilities and chief deputy commissioner, and was
responsible for the design, construction, and renovation of county facilities. Tr. at 572-73. For the past
four years, LaGuardia has worked for a small engineering firm that specializes in environmental and
marine design, primarily working on structures that are at risk of flooding. Tr. at 573.
Prior to trial, TGI moved to exclude all or part ofLaGuardia's report and testimony under
Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), arguing that he was not qualified to testify
regarding the reasonableness of defendant's actions in advance of Hurricane Sandy. Dkt. #45. Defendant
is entitled to argue that it reasonably relied on structural aspects of its warehouse to protect its contents
from flooding, and that there was nothing else it could have done to prepare for the unprecedented
impact of the storm. LaGuardia's experience designing buildings in coastal areas and knowledge of
flood risk levels and applicable building codes qualified him to testify in support of this defense. On the
other hand, LaGuardia admitted on cross-examination that he was not an expert in warehouse
operations, Tr. at 593, not a weather expert, Tr. at 594, and did not have an expert opinion on what
constitutes a meteorological "coastal zone", Tr. at 604. Furthermore, LaGuardia admitted that his
professional experience was limited to building design, and that he was not responsible for preparing
existing structures in the event of impending hurricanes. Tr. at 601. I accept his expert testimony, but
limit it accordingly.
Plaintiff called Captain Ivo Knobloch to testify as an expert in warehouse operation and
management. Tr. at 49. Knobloch obtained a bachelor's degree in ship management and ship operation
from the Academy of Nautical Science in Germany, Tr. at 29, and worked on ships for a number of
years, where he interpreted long-term weather forecasts and navigated various weather conditions,
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managed cargo storage, conducted risk assessments, and implemented loss prevention strategies, Tr. at
30-36. Knobloch began working as a marine surveyor and casualty investigator in 1990, Tr. at 39-42,
with duties including conducting risk assessments of warehouses and evaluating flood prevention plans,
Tr. at 41. Knobloch estimated that he has conducted risk assessments for around 150 warehouses, most
of which were at or near marine terminals and were exposed to potential flooding. Tr. at 42. He has also
conducted risk assessments for warehouses located further inland, Tr. at 42, and roughly 30-40 of those
warehouses were comparable to the one operated by NET, in that they were not located directly at a
marine terminal but rather in an inland flood zone along a tributary or river, Tr. at 59-60.
Prior to trial, NET moved to exclude Knobloch's report and testimony under Daubert, arguing
that his expertise was in ship-related matters and not warehouse management. Dkt. #50. Knobloch
admitted on cross-examination that he had never owned or worked at a warehouse, Tr. at 91, and that he
was not a weather expert, though he did rely on overall "climate picture" to conduct risk assessments,
Tr. at 97. In light ofKnobloch's testimony regarding risk assessment and loss prevention analyses
conducted at comparable warehouses, defendant's motion is denied and Knobloch's expert testimony is
admitted. 3
During a July 1, 2015 pre-trial telephone conference, the parties agreed not to introduce the
experts' reports or deposition testimony and to rely solely on their sworn testimony in court, as reflected
in the Amended Joint Pre-Trial Order ("AJPTO"), Dkt. #61.
After a bench trial, "the court must find the facts specially and state its conclusions oflaw
separately." Fed. R. Civ. P. 52(a)(l). The court's findings of fact and conclusions oflaw follow.

3

In addition to the ill limine motions to preclude the testimony ofLaGuardia and Knobloch, during the trial, each party
objected to testimony of the other's expert on weather forecasts and phenomena, flood zones, and the make-up of the
Meadowlands area surrounding NET's warehouse. Tr. at 51, 58, 72-74; Tr. at 579, 586-87. Insofar as the experts relied on
public documents and their own professional experience and observations in conducting risk assessments and calculating the
likelihood that NET's warehouse would flood, I will consider their testimony on such matters. But neither possesses expertise

pertaining to the underlying meteorological or geographical matters.
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B. Findings of Fact
1. Stipulated Facts

TOI's principal place of business is located at 120 3rd Street in Brooklyn, New York. AJPTO, iJ
vii(a)(!). NET is a business entity with its principal place of business, a large warehouse and office
complex (the "warehouse"), located at 230 Clay Avenue in Lyndhurst, New Jersey. AJPTO, ii vii(a)(2)(3). In the fall of2012, printers and copy machines owned by TOI were delivered to NET in good order
and condition, AJPTO, iJ vii(a)(4), but were damaged when flood water entered the warehouse during
Hurricane Sandy, AJPTO, iJ vii(a)(5), (8). The damages resulting from this loss, as limited by a
contractual agreement between the parties, amount to $735,440. AJPTO, iii! iv,vii(a)(6), (9); Exs. 5, 13;
Tr. at 449-51. TOI also requests 9% per annum interest on the damages amount.

2. Defendant's Premises
a. The Meadowlands
The warehouse is located in the southernmost part of Bergen County, New Jersey, which is
bordered by Hudson County, New Jersey on the south and east, Passaic and Essex Counties, New
Jersey, on the west, Rockland County, New York on the north, and Westchester, Bronx, and New York
Counties, New York, on the east. Ex. 42 at 24. It is situated in an area between the Hackensack and
Passaic Rivers north ofNewark Bay, known as the Meadowlands. Tr. at 11, 57; Ex. 53. The
Meadowlands area is predominantly low-lying tidal marsh, although some of the marsh has been filled
in with land for development, and a handful of towns border the rivers on either side. Tr. at 74, 239; Ex.
53. The warehouse is in a low-lying area, and the city of Lyndhurst, New Jersey is located "up on [a]
hill" to its west, along the Passaic River. Tr. at 195.
Plaintiff introduced several satellite photographs of the warehouse and surrounding structures
and bodies of water. Tr. at 57, 69-70; Exs. 3, 3A, 38. The warehouse is situated next to a handful of
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other warehouses and large facilities. Ex. 3A; Tr. at 140-41. Directly across the street from the
warehouse, approximately 100-200 feet to the northwest, is a large tidal pool of brackish water that fills
and empties as the tide rises and falls. Tr. at 65, 165, 168. Water from the tidal pool flows via a small
creek that runs along the side of the warehouse into nearby Berry's Creek, and from there empties into
the Hackensack River, a tidal estuary located approximately 1.2 miles from the warehouse, and finally
south into Newark Bay. Tr. at 65, 68, 164-65, 168. The water's course is reversed when the tide rises in
the Bay, sending tidal flows up the Hackensack River, into Berry's Creek, into the small creek, and
ultimately filling the pool. Id. The warehouse is approximately one mile north of the Hackensack
Meadowlands Environmental Center, where Holl occasionally fishes in open tidal waters that stretch
down to Kearny Marsh. Tr. at 66-67, 166, 545-46; Exs. 3, 3B, 53, 53A.
All of these nearby bodies of water are affected by tides. Holl Dep. at 30 ("There are no
[freshwater] ponds around the area [of the warehouse]. [The water is] all tidal flow."). The ocean tides in
the New York City area rise and fall in two daily cycles; one of the high tides rises higher than the other,
and one of the low tides falls lower than the other. Tr. at 484-85. The Mean Higher High Water level
("MHHW") is the average water level at the higher of the two daily high tides calculated over an
extended period of time, and the Mean Lower Low Water level ("MLLW") is the average water level at
the lower of the low tides. Tr. at 485. In the northeastern United States, forecasters frequently use
MHHW or MLL W as reference points to provide information about anticipated floods, for example,
predicting that water levels will reach a given number of feet above the MHHW line. Tr. at 485. Holl
testified that he knew the tide cycles for the bodies of water surrounding the warehouse, and was also
aware that the full moon at the end of October would make tides rise higher than normal. Tr. at 196-97.
The warehouse is located in a flood zone designated "AE" by the Federal Emergency
Management Agency ("FEMA"). Tr. at 55-56; Exs. 40-41. An AE zone is a "Special Flood Hazard Area
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- High Risk" that is "subject to inundation by the 1-percent-annual-chance flood event."4 Ex. 22 at 1.
This risk of inundation includes flooding from rain, high tides, and storm surge. Tr. at 579; Ex. 22 at 2.
Storm surge is "an abnormal rise of water generated by a storm, over and above the predicted
astronomical tide," that is caused when water is driven inland by the winds of a hurricane and results in
inundation of normally dry land. Tr. at 483-84; Ex. 34 at 1-2; Def. Ex. I at 13. Prior to Sandy, Holl knew
that his warehouse was in a flood zone but not the specific designation, information that he admitted on
cross examination would be important for a reasonable warehouseman to know. Tr. at 211, 238-40.
Although the marshes in the Meadowlands absorb rising tides, severe flooding may cause them
to become saturated and lead to flooding in developed areas. Tr. at 587. A 2005 Bergen County Flood
Insurance Study produced by FEMA discussed the principal flood risks in the area, including hurricanes
and nor' easters, and noted that extended exposure to storm surge posed a significant threat:
[F]looding of areas located further inland [from Newark Bay] depends not only on the
tide crest elevation at Newark Bay, but also on the duration of the storm surge, as the tide
propagates through the river and its system of tidal streams. Due primarily to the storage
available in the system, a high storm-tide elevation created by a hurricane may be less
critical to tidal flooding than a comparatively lower storm-tide of longer duration, such as
those produced by northeasters.
4

By contrast, a "Coastal High Hazard Area" VE zone is subject to the same 1% annual risk of inundation but also faces
"additional hazards due to storm-induced velocity wave action." Ex. 22 at 2; Tr. at 578-79.
Although the parties agreed that the warehouse was located in a flood zone and that the surrounding waters were
tidal in nature, they disputed whether the area around the warehouse could be described as "coastal." Knobloch testified that
in his opinion, the warehouse was located in a flood-prone coastal location because it was surrounded by tidal waters. Tr. at
55-56, 143-44. Branscome testified that the Meadowlands could be considered coastal because the large area of tidal
marshland was adjacent to a tidal river, Tr. at 336, and a tidal river could be considered coastal, as evidenced by the inclusion
of Hudson and Essex counties in coastal flood alerts, Tr. at 336-37. Plaintiff also introduced as evidence a Lyndhurst Police
Department warning related to flooding in "coastal" areas, suggesting local authorities considered some locations in the area
to be coastal. Tr. at 360-61; Ex. 32 at 4.
For NET, LaGuardia testified that FEMA building codes did not place the warehouse in a coastal zone. Tr. at 57879, 591-92, 604. However, defendant introduced into evidence FEMA Coastal Construction Manuals that discuss Zone AE
requirements. Def. Exs. M, N. Dooley testified that coastal waters could extend from the shoreline up to 20-60 miles inland
from the coast. Tr. at 480. He further explained that the "common sense definition" of coastal is a place with a boundary that
is on the ocean, within a harbor, or adjacent to an area impacted by coastal flooding. Tr. at 481. Dooley testified that coastal
warnings were issued for Hudson and Essex counties as a result of the potential for flooding in the Hudson River and Arthur
Kill, Tr. at 482, 526-28, and acknowledged that one of the coastal warnings issued during Sandy, discussed below, applied to
Kearny Marsh, which is located inland near the warehouse, Tr. at 527.
Ultimately, application of the terms "coastal" or "inland" to the Meadowlands is less important than the fact that a
reasonable warehouseman would know, as Holl did, that the bodies of water surrounding his warehouse were tidal in nature
and are thus impacted by both heavy rains and rising tides.
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Ex. 42 at 29. The report also noted that continued development of marshes exacerbated the risk of
flooding. Ex. 42 at 29. The Hackensack Meadowlands Floodplain Management Plan, also published in
2005, further detailed specific flooding hazards near the warehouse, including a flood-prone area on
Polito Avenue located a few blocks northwest of the warehouse. Ex. 18; Tr. at 213-14. Holl testified that
he was not aware of these flood reports prior to Sandy. Tr. at 212.

b. The Warehouse
A rough sketch of the warehouse drawn by former NET employee Vincent Monteleone shows
the layout of the roughly 150,000 square foot building. Ex. 4; Tr. at 412. The front of the building facing
the street contains NET's offices and a configuration room where boxed TGI copy machines were
unboxed and assembled. Id. The main area of the warehouse has 20 aisles of storage in which goods are
placed both on the floor of the warehouse and on an elevated racking system. Tr. at 610. The racks
consist of several grated shelves, the lowest of which is approximately 4 feet off the floor. Tr. at 166;
Ex. 11. The loading dock is at the rear of the warehouse and has roughly 20 doors through which NET' s
warehouse employees load and unload delivery vehicles, although at the time of Sandy only 14-16 of the
loading bays were regularly available for use. Tr. at 180, 404, 610; Holl Dep. at 21.
The warehouse floor is approximately 8 feet above sea level and the parking lot approximately
4.5 feet above sea level. 5 Tr. at 234, 268-69; Ex. 26. The Base Flood Elevation ("BFE") of the
warehouse, as determined by FEMA, is approximately 6 feet. 6 Ex. 40; Def. Ex. D; Tr. at 577. The BFE
is the elevation above sea level at which a location can expect to have a 1% chance of flooding that
meets or exceeds that level in any given year (also referred to as the 100-year flood level). Tr. at 577-78;
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There are two measurements for elevation above sea level, NGVD 1929 and NAVO 1988, which reflect that sea level has
risen between 1929 and 1988. Tr. at 268; Ex. 26. The elevation of the warehouse floor is reported as 9 feet NGVD29, which
converts to roughly 8 feet NA VD88. Because the tidal level and storm surge forecasts are generally given in NA VD88 terms,
the corresponding relevant measurement for the warehouse will also be discussed using that standard.
6

The BFE is approximately 7 feet NGVD29, which corresponds to 6 feet NAVD88.
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Ex. 40. The building codes for this area required that the warehouse floor be constructed at or above the
BFE. Tr. at 581-82, 585; Def. Ex.Fat 23-5.2; Def. Ex. R. The warehouse floor is approximately two
feet above the BFE, Tr. at 101, and this extra "freeboard" height above the BFE reduced the annual
likelihood of water entering the warehouse to just 0.2% (the 500-year flood level), Tr. at 14, 583. Holl
testified that he did not know the BFE or elevation of the warehouse floor prior to Hurricane Sandy. Tr.
at 196; 233-34. Although he conceded that this information would be important for a reasonable
warehouseman to know, Tr. at 235-36, he testified that he relied on the fact that the warehouse was built
to applicable codes and passed yearly inspections, Tr. at 234-35, 256, and considered the fact that the
warehouse floor had never flooded to be more important than information regarding its precise
elevation, Tr. at 234-35, 239. LaGuardia testified that, in his expert opinion, a warehouseman located in
a flood zone could reasonably assume that his warehouse was built to codes that reflect the necessary
flood prevention requirements, including elevation at or above the BFE. Tr. at 585.
Although floodwater had never entered the warehouse prior to Sandy, Tr. at 98, some of the lowlying streets in the surrounding area regularly flooded, Tr. at 61, 404-05. Additionally, the parking lot in
the rear of the warehouse was paved at a lower elevation than the loading docks so that truck beds would
be level with the warehouse floor when loading and unloading, and as a result the lot flooded up to ten
times per year. Tr. at 620-21. The parking lot flooded approximately 6-15 inches during full moon high
tides, and up to knee-level when rainstorms accompanied high tides. Tr. at 198, 379-81, 620-21. During
such flood events, delivery drivers would stay in their vehicles at the loading dock bays to avoid getting
wet, Tr. at 379-81, and NET kept waist-high wading boots near the loading docks in the event trucks had
to be loaded or unloaded during such flooding, Tr. at 198. Holl was aware that the parking lot regularly
flooded from these high tide events. Holl Dep. at 34-35. The most severe flooding at the property
occurred during Hurricane Irene in 2011, when flood waters from a combination of rain and tidal

9

overflow rose to within 12-18 inches of the warehouse floor. Tr. at 117, 198, 408. To address the issue
of flooding in the parking lot, NET installed a pump to help drain water from the lot back into the creek.
Tr. at 186. Monteleone and Holl discussed the possibility of increasing the protective berm running
along the stream, but nothing came of this discussion. Tr. at 410.
In addition to the warehouse at 230 Clay Avenue, in October of2012 Holl owned a warehouse in
Harrisburg, Pennsylvania, as well as one in Teterboro, New Jersey. Tr. at 250. The Teterboro warehouse
was located approximately 7 miles from the Lyndhurst warehouse and held "overflow," including some
copy machines as well as NET's record storage. Tr. at 168-69, 233. Holl testified that there was
"minimal" space in the aisles at the Teterboro warehouse as Sandy approached, Tr. at 169, but admitted
that he had stored his Porsche and his boat there prior to the storm's landfall, Tr. at 183-84.

c. NET's Operations
In October of2012, NET had approximately 110 employees, of whom 20 worked in the
warehouse, 35 in the office, and the rest as drivers and service employees who delivered and installed
various products. Tr. at 250. NET also contracted with additional delivery drivers. Tr. at 253. The
warehouse employees monitored inventory, maintained the warehouse, unloaded inbound deliveries, and
prepared merchandise each evening for loading and delivery the following morning. Tr. at 251, 364,
366-67, 369, 610. Because the warehouse was generally closed on weekends, items to be delivered on
Monday morning were placed near the loading docks on Friday evening. Tr. at 616.
NET stored and delivered merchandise for various clients, handling, among other things, copy
machines and printers, mattresses, and cabinetry. Tr.at 177, 217; Ex. 10. Pursuant to their agreement,
NET performed "final mile" delivery service of TOI-owned copy machines. Tr. at 246-47. NET would
receive, assemble, consolidate for shipment, and deliver and install the machines, but was not paid to
store them at the warehouse. Tr. at 455, 613. NET consulted with TGI's customers to schedule
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deliveries, and then arranged to pick up the machines from TGI. Tr. at 455-56. As a result of this
arrangement, new TGI machines typically did not sit in the warehouse for more than a few days, and
most left the warehouse within a day or two, after being "consolidated" or "cross-docked" with other
machines going to the same zip code. Tr. at 178, 208, 246-49.
The TGI machines that NET handled at the warehouse were either assembled and on wheels and
shrink-wrapped, or unassembled and in cardboard boxes. Tr. at 367. Typically, the machines that NET
picked up from TGI's warehouse in Brooklyn had already been assembled by TGI, whereas those
received directly from manufacturers were unboxed and assembled by NET employees in the
configuration room near the front of the warehouse prior to delivery. Tr. at 412, 456-57, 613. TGI's
boxed machines were placed in a designated aisle prior to assembly, while assembled machines were
often placed on the warehouse floor near the loading dock doors in order to facilitate a fast turnaround
time. Tr. at 179, 247, 368, 412; Holl Dep. at 6; Ex. 4. Assembled machines were typically moved around
the warehouse by rolling them on their wheels, whereas boxed machines were moved using a forklift.
Tr. at 610-11. Finishers that attach to copy machines were also removed from boxes and shrink-wrapped
in the warehouse, although they remained unattached to the main units prior to delivery. Tr. at 650-51.
Assembled TGI copy machines were rarely, if ever, placed on racks, Tr. at 368, for several
reasons: (I) the wheels could slip through openings in the grated surface of the shelves, making removal
difficult and causing damage to the machines, Tr. at 614; (2) assembled machines on wheels were more
likely to tip over or fall while being raised, risking damage to the property and creating a safety hazard
for employees, Tr. at 625-26; (3) new machines were not kept in the warehouse long enough to justify
placement on the racks, Tr. at 439-40; (4) doing so may have violated Occupational Safety and Health
Administration ("OSHA") guidelines, Tr. at 107, 439-40, 626; and (5) the racks were frequently full, Tr.
at 173, 251. Thus, while a small portion ofTGI's boxed goods may have been on racks when Sandy

11

struck, the majority of its new machines were assembled and sitting on the floor of the warehouse. Tr. at
175.
Prior to Hurricane Sandy, there were 19-24 trucks, each 24 feet in length, that regularly made
deliveries for the warehouse. Tr. at 611, 635-37. NET owned 3 or 4 of these trucks, and the rest were
owner-operated by drivers who contracted with NET. Tr. at 611. NET also had around 10 trailers at the
warehouse at that time, each 53 feet in length, although some were used for storage and scrap recycling.
Tr. at 215. NET owned at least 4 of these trailers and two tractors with which to pull them, though one
of the tractors could only be used on the warehouse property. Tr. at 214-15, 228, 612, 637-38. At least
one or two of the trailers were empty on Monday morning before Sandy made landfall. Tr. at 214, 637.
NET's trucks and trailers were generally kept in the warehouse parking lot overnight and during the
weekend. Tr. at 382. The owner-operated trucks generally arrived at the warehouse around 5:00am to
load merchandise for delivery, and delivery trucks left by 7:00 or 8:00am, at which time other carriers
began arriving to deliver goods to the warehouse. Tr. at 615.
Holl, Bauer, and Mercedes provided varying estimates of how many TGI copy machines could
be loaded onto the trucks and trailers, and how long it would take to do so. Bauer and Mercedes, the
warehouse manager and former warehouse worker, provided more ambitious estimates of the time and
effort required to load the vehicles, while Holl' s estimates were more conservative. The general
consensus, however, was that 2-4 employees could load a truck with 15-20 assembled copiers or 40
boxed copiers in approximately 30-90 minutes. Tr. at 84, 172, 383, 611, 617. The same 2-4
warehousemen could load a trailer with 55-60 assembled copiers or up to 120 boxed copiers in 1-4
hours. Tr. at 85-86, 171, 383-84, 618. Less manpower and time is required to stack and load boxed
copiers using a forklift, while more time is needed to pad and belt into place the unboxed, assembled
copiers. Tr. at 170, 383-84, 617.
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During the week prior to Hurricane Sandy's landfall, it was business as usual for NET and TGI.
Tr. at 455-56. Typically, NET would pick up assembled machines from TGI's warehouse every
Monday, Wednesday, and Friday, arriving in the early afternoon and loading one ofNET's large trailers.
Tr. at 453-54, 459. The week before Sandy, NET picked up large shipments every day Monday through
Friday. Tr. at 455; Ex. 13. The last shipment ofTGI machines, valued at $236,930, was picked up from
TGI's warehouse on Friday and taken to NET's warehouse, while another shipment valued at $89,687
was delivered directly to NET from the manufacturer. Ex. 13.
Mercedes and Monteleone estimated that on October 29, 2012, there were roughly 1,100-1,300
copy machines on the warehouse floor, of which 900 were used, 7 300 were new TGI machines, and 100
were new machines owned by another NET client. 8 Tr. at 377, 414, 437. Of the new TGI machines,
they estimated that 40-60 were still in boxes (assuming that new machines delivered on Friday were not
unboxed and assembled prior to Monday morning), and the rest were assembled and on wheels. 9 Tr. at
396-97, 438. As indicated by TGI's loss calculations, there were 231 TGI machines damaged by the
flooding in NET' s warehouse, including a handful of used machines and at least 40 that were
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Thousands of used copy machines that had been returned before their leases expired were stored for extended periods of
time on racks at NET's warehouse. Tr. at 646-47. Monteleone, the salesperson in charge ofNET's account with TGI, testified
that the value of a used copy machine was marginal, with a three year old machine valued at only $200, whereas a new copy
machine could be worth up to $20,000 depending on the size. Tr. at 415-16. TGI's own calculations show that 25 of the
flooded machines were used, and that TGI valued each used machine at only $1,500, compared to $6,000 or more for many
of the new machines. Ex. 13, Section D.
8
In a heated exchange, plaintiffs counsel asked Holl whether he could have called employees in over the weekend to work
eight hour days on Sarurday and Sunday loading machines that were on the warehouse floor into trucks and trailers and then
sending them to one of his other warehouses or parking the vehicles on higher ground. Tr. at 189-90. Holl responded that
there were 6,000 machines on the warehouse floor, that working all day Saturday would have made only "a 1 to 2 percent
dent," and that in any event he did not have the vehicles or warehouse space to do so. Tr. at 191. Holl also testified that it
would have taken "rwo full days with a lot of equipment" to move the TGI machines to the warehouse in nearby Teterboro.
Tr. at 170. Given the testimony regarding NET's standard operations and its capacity to load trucks and trailers with copy
machines, and the fact that the warehouse employees loaded and unloaded dozens of trucks and trailers every day, Holl's
numbers do not add up. I credit the testimony of Monteleone and Mercedes that there were approximately 1,200 machines on
the warehouse floor, that many of them were lower-value, used product, and that the several hundred new machines could be
loaded into empty trucks by a full staff in a matter of hours, not days.
9
Holl estimated that only 10-15 ofTGI's boxed machines were on the warehouse floor when it flooded. Tr. at 176. Bauer
estimated that 10% of the TGI machines in the warehouse were boxed and 90% assembled, Tr. at 615, but underestimated the
total number of TGI machines at the time to be only 50, Tr. at 614. Assuming the 10% estimate was accurate, that would
extrapolate to roughly 20 or 25 boxed TGI machines.
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"drop[ped]" off at NET' s warehouse by the manufacturer and thus more likely to have been
unassembled and in boxes. Ex. 13.

3. Defendant's Preparations for Hurricane Sandy
Prior to Monday morning, NET managers did not meet or have any discussions about preparing
the warehouse for Sandy's potential impact on the region. Tr. at 186-88, 371, 378-79; Holl Dep. at 33.
Holl testified that this was because he was "watching things" related to Sandy and had not seen any
forecast ofa "direct hit type of situation." Tr. at 186, 188. However, during the week before the storm
Monteleone voiced concerns about flooding to Holl and Bauer, and suggested that NET consider
purchasing sandbags to place near loading dock doors and moving electronics from the floor of the
warehouse onto NET's trailers and on to higher ground. Tr. at 416-19. Monteleone was worried about
flooding because most ofTGI's merchandise was on the warehouse floor, and TGI was his major
account at NET. Tr. at 419.
The warehouse was closed Saturday and Sunday before the storm. Although warehouse workers
had been called in for weekend work on prior occasions, Tr. at 395-96, NET did not notify employees
that they might be needed that weekend, Tr. at 188. If the warehouse staff had been called in, they would
have been paid overtime, Tr. at 431, 644, and Holl testified that he was reluctant to pay high labor costs
in preparation for what could have been just a "rainstorm." Tr. at 189.
Even as late as early Monday morning, NET continued to operate "business as usual." Tr. at 370,
619; Holl Dep. at 41-42. The warehouse was relatively full at that time - while it generally operates
around 90% capacity, Tr. at 251, the end of the month sees an influx of goods as clients try to push as
much merchandise as possible out to customers, Tr. at 249, 614. The warehouse opened at 5:00am, and
around 20 delivery trucks were loaded between 5:00am and 7:00am for their daily runs. Tr. at 207-08.
These trucks returned to the warehouse between 1O:OOam and 3 :OOpm as the weather began to
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deteriorate, in some cases still partially loaded with items they had not been able to deliver as scheduled.
Tr. at 209, 210. In the meantime, NET continued to receive deliveries at the warehouse from customers,
accepting roughly 12 trailers of furniture and machines throughout the morning. Tr. at 233, 622, 648.
Sometime mid-morning, after trucks were loaded and out for deliveries, Bauer instructed the 1620 warehouse employees working that day to begin preparing for Sandy. Tr. at 371, 385, 392. The
warehouse employees did "as much as [they could] and as fast as [they could]" to prepare the warehouse
for the storm. Tr. at 621. These efforts primarily focused on lifting items off of the warehouse floor placing boxes of cabinets onto 6 inch wooden shipping pallets until the pallets ran out, stacking boxed
items, and placing new mattresses on top of used ones. Tr. at 216-17, 391, 619-21, 624, 652; Ex. 11 at 9.
Trucks were moved to higher ground on the front side of the building to protect them from likely
flooding in the rear parking lot and loading dock area. Tr. at 215. Finally, used mattresses were placed
against the loading dock doors and weighed down with pallets or forklift blades. Tr. at 217. Holl
testified that he "thought maybe if [water] breached the warehouse floor, it might be an inch or so," and
the mattresses would help prevent the water from entering the warehouse. Holl Dep. at 36. Bauer
testified that "at no time did [he] believe [they] were getting water in the warehouse," Tr. at 648, but
when asked why mattresses were placed at the loading dock doors and inventory raised off the
warehouse floor, he provided the feeble explanation that it was to prevent as much as 3-4 inches of
rainwater from "splash[ing] all over" and "seep[ing]" into the warehouse, Tr. at 648-49. The employees
worked for roughly 3-4 hours preparing for Sandy before they evacuated the warehouse at around
I :OOpm on Monday. Tr. at 232, 385-86, 441-42.
As for TGI's merchandise-roughly 100 machines on the warehouse floor by the loading dock,
another 100-150 on the floor in an aisle of the warehouse, and a handful in the configuration area where
machines were assembled, Holl Dep. at 29 - the only action NET appears to have taken on Monday

15

morning was to push the machines on wheels to the back end of the warehouse, as far as possible from
the loading bay doors. Tr. at 372.
Mercedes and Bauer offered contradictory testimony about whether any boxed copiers were
saved by stacking them on top of each other or placing them on the racks. Tr. at 373, 428, 624-26.
Although assembled copy machines could, in fact, be placed onto the racks' grated shelving provided
plywood was laid down for support (as many used machines were stored for extended periods of time),
there was no plywood available during the preparations for Sandy that Monday, Tr. at 226, and some
racks did not even have grated shelves, precluding storage of any goods that were not set on pallets, Tr.
at 219, 225-26. Some space in NET's racks remained free when employees left the warehouse on
Monday, Tr. at 425, 429; Exs. 10, 11, potentially enough to have elevated and stored all ofTGI's boxed
goods in a matter of a few hours, Tr. at 373-74. However, items on the warehouse floor may have
blocked access to those racks. Tr. at 221-22.
Holl did not consider moving goods to the warehouse in Teterboro, where his car and boat were
stored. Tr. at 183-84. Holl never considered taking low-value property off of the racks and putting
higher-value property onto the racks. Holl Dep. at 38. Holl did not discuss with contract drivers whether
vehicles would be available to move merchandise out of the warehouse if needed, Tr. at 420, and did not
have any contact information for renting additional trucks or trailers, Tr. at 188. Holl testified that he did
not have the vehicles or facility space to move the large quantity of machines sitting on the warehouse
floor, Tr. at 169, 191, and that he was focused only on getting "everything up off the floor as much as
possible," Tr. at 172.
It is customary for warehouses located in areas vulnerable to hurricanes to have a contingency or

preparedness plan, particularly since Hurricane Katrina in 2005. Tr. at 43-46, 78, 135. According to
Knobloch, a hurricane contingency plan takes into consideration the location and structural features of a
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building, including the BFE, in order to assess potential flood risks of a major storm event and establish
flood prevention measures. Tr. at 48-49. A contingency plan typically lays out a timeline for initial
actions to be taken, Tr. at 45; many such plans are activated as soon as a potential hurricane is given a
name by the NHC, Tr. at 159, while others follow U.S. Coast Guard protocol and include stages of
assessment and intervention at 96, 72, 48, and 24 hours prior to a hurricane's anticipated impact, Tr. at
160. Such plans facilitate communication with other relevant parties, Tr. at 49, allocate employees and
resources, Tr. at 137, and prescribe what actions should be taken and when, Tr. at 137, ensuring that
resources are available to implement subsequent steps, if necessary, as the storm approaches, Tr. at 150.
Buildings in special flood hazard zones should also have flood emergency plans, as discussed in
a technical bulletin issued by FEMA that provided guidelines for flood proofing non-residential
buildings. Ex. 63. In addition to various construction and design requirements, the bulletin stated that
having a flood emergency plan was "an integral part of any building's floodproofing design and is
critical when the floodproofing requires human intervention." Ex. 63 at 4. The document then listed
components of an adequate flood plan, including an established chain of command and responsibility, a
procedure for notifying parties of flood threats, a list of specific duties assigned to parties involved, an
evacuation plan, and periodic training and exercise programs. Ex. 63 at 5.
NET did not have any flood emergency plan or hurricane preparedness plan at the time Sandy
struck. Tr. at 78, 88.

4. Damage to Plaintiff's Machines and the Warehouse
NET's warehouse was flooded with approximately 21 inches of brackish water on late Monday
evening and Tuesday morning. Tr. at 231; Ex. 10. The water damaged $1.7 million worth ofTGI
machines, which were not insured. Tr. at 457; Ex. 13. NET also lost $800,000 of its own equipment,
although most of its losses were covered by insurance. Tr. at 254, 257. Because the lower shelves of the
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storage racks were 4 feet above the warehouse floor, and there was less than 2 feet of floodwater, most
of the merchandise that was on the racks was not damaged by the storm, although some goods contained
in cardboard boxes that were compromised by humidity fell off the racks. Tr. at 166-67. A significant
amount of inventory was thrown out, Ex. 11, and it took over a week for employees to clean up the
warehouse and get it up and running again, Tr. at 167.
Other warehouses in the area were also flooded - the nearby UPS warehouse was flooded but
avoided signif.icant losses by placing parcels on its more advanced elevated racking system, Tr. at 44346, while the Barney's warehouse across the street from NET sustained heavy damage, and asked NET
to help store goods for a period of time after the warehouse reopened, Tr. at 255; Ex. 10.

5. Weather Forecasts
In order to determine whether a reasonable warehouseman in Holl' s position should have known
that Hurricane Sandy's storm surge was likely to impact the warehouse, the parties presented evidence
and expert testimony regarding how the storm was forecast.

a. Background
Branscome and Dooley testified regarding official weather reports issued by the National
Hurricane Center ("NHC") and the National Weather Service ("NWS"), agencies that are part of the
National Oceanic and Atmospheric Administration ("NOAA"). Tr. at 477. The NHC is responsible for
big-picture hurricane tracking, while the NWS, through regional offices such as the one in Upton, New
York, provides both national and local forecasts. Tr. at 475, 477-78, 491-92. The NHC issues advisories,
discussions, and public information statements and graphical products predicting how a hurricane storm
system will develop, where it will go, and what broad impacts may be expected. Tr. at 478. The NWS

°

issues Hazardous Weather Outlooks, 1 Coastal Weather Forecasts, and Zone Forecasts containing

10

A Hazardous Weather Outlook provides "the public, media, and emergency managers with early notice of potentially
hazardous conditions. Events valid within 48 hours may be referenced in the HWO, directing users to the [watch or warning]
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watches and warnings," Tr. at 479, including "flood" watches for anticipated heavy rain and "coastal"
flood watches indicating the risk of flooding from storm surges, Tr. at 490. The agencies use "a wide
range of computer simulations" and models to predict the track and intensity of hurricanes, including the
sophisticated European model, which accounts for the effect of the jet stream and was crucial in
predicting Sandy's strength and unusual turn towards the eastern shore. Tr. at 274-75. The agencies
determine the potential for storm surge using Sea, Lake, Overland Surges From Hurricanes ("SLOSH")
models that consider the size, strength, and track of the storm, among other variables. Tr. at 324-26; Exs.
23, 24, 33.
The NWS issues products tailored to specific geographic zones that generally correspond to
county borders, although one county may contain two or more zones. Tr. at 342-43. For example, an
alert issued on the Wednesday prior to Sandy's landfall applied to most of the zones in the tri-state area,
including New York, Bronx, and Kings in New York City, as well as Eastern Bergen and Western
Bergen, Eastern Essex and Western Essex, Eastern Passaic and Western Passaic, and Hudson in New
Jersey. Ex. 66 at I. The zones to which a given alert applies are typically listed near the top of message,
immediately below the date and time that the product was issued. Ex. 66 at I. Dooley testified that
"forecast[s] ha[ve] to be specific to [a] location" in order to be helpful, and that these zone designations
are thus relevant and important. Tr. at 482. Branscome acknowledged that a NWS product issued for one
particular zone does not necessarily provide a forecast applicable to another zone. Tr. at 343. The
warehouse is situated in the Eastern Bergen zone for the purposes ofNWS weather alerts. Tr. at 344.
Although NWS and NHC products are available to the public, Tr. at 337, and a layperson would

products for specific details on events. [Impacts] not expected within 48 hours may be addressed in the HWO as an outlook
product." Ex. 36, at IO.
11
For example, a flood watch "informs users of coastal/lakeshore flooding that may have significant impacts" in the next 1248 hours, whereas a flood warning informs users that the "flooding which poses a serious threat to life and property is

occurring, imminent, or highly likely in the [next 12 to 24 hours]." Ex 36 at 3; Tr. at 293. "Watches are either upgraded into
warnings or advisories, or canceled." Ex. 36 at 10.
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generally be able to comprehend and rely on the forecasts to determine his exposure to the impacts of a
hurricane, Tr. at 341, most people receive the information issued by the NHC or NWS through
television or radio media, which rely on both official data as well as private services to issue forecasts,
Tr. at 291, 479; Def. Ex. I at B-3. Dooley testified that, in his expert opinion, it was reasonable for a
person in Holl's position to obtain forecast information solely from the media, rather than from the
NWS or NHC directly. Tr. at 479-80. Local and national news media covered Hurricane Sandy
extensively in the week prior to its landfall, and Holl testified that he heard about Sandy primarily by
watching TV. 12 Tr. at 242; Dep. at 32, 38. Plaintiff presented several video clips from ABC, CBS, and
FOX, Ex. 64, as well as print and online articles, Exs. 37-38, 46, many of which reported on the
possibility of storm surge flooding in the New York City area as early as Friday, Tr. at 290-91.
As discussed above, storm surge is a rise in water levels above and beyond normal tides. It is
caused by hurricane winds and can lead to inundation of normally dry land. The severity of the storm
surge accompanying a hurricane in any given location depends on many factors, including the size of the
storm and intensity of the winds, 13 the angle of approach to the coast, 14 the local features and shape of
the coastline, 15 and the relative location to the center of the storm. 16 Tr. at 497; Ex. 34 at 4. Additionally,
the magnitude of a storm surge depends on when a hurricane arrives in relation to the tidal cycle, with
greater potential for flooding at high tides, during a full moon, and when a large or slow-moving storm

12

Holl testified that he also checked the NOAA website and used a NOAA application on his phone, Tr. at l 8 l-82, although
it is unclear what application he used, see Def. Ex. I at 34-35 (NOAA discussion regarding need to develop mobile phone
applications). Holl nevertheless testified that he did not track or follow the NWS zone forecasts, relying instead on television
forecasts. Tr. at 187, 199.
13
The larger a hurricane is, the greater the "fetch," or area of water across which wind is blowing. Tr. at 295. This, in tum,
results in larger storm surges. Tr. at 312.
14
A storm approaching from the northeast is more likely to prevent the tide from receding, exacerbating storm surge. Tr. at
192-93; Ex. 64.
15
For example, Branscome described the New York City area as a "comer pocket," where water from the ocean is funneled
along Long Island and the New Jersey coast into New York Bay. Tr. at 292, 357.
16
Areas located in the northwest quadrant of a hurricane are generally impacted by stronger and more direct winds, resulting
in a larger surge. Tr. at 312-13, 357; Def. Ex. I at 13-14. Holl testified that although he was aware that the "right quadrant" of
a hurricane is the area with the strongest winds, he nevertheless believed that the impact would be greatest at the point where
Sandy made landfall. Tr. at 206.
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makes landfall over the course of multiple tide cycles and prevents high tides from receding. Tr. at 292,
297, 322-23, 355-56. The NHC and NWS generally begin to issue storm surge alerts 48 hours prior to
anticipated impact. Tr. at 293.

b. History of Flooding at the Warehouse
The 2005 Bergen County flood insurance study observed that the Meadowlands area frequently
flooded as a result ofnor'easters and hurricanes producing "extraordinary tides" and tidal surges
originating in Newark Bay. Ex. 42 at 27-29. Several hurricanes have resulted in significant storm surge
in the New York City area, including a hurricane in 1821, a category 3 storm in 193 8, Hurricane Carol
in 1954, and Hurricane Donna in 1960. Ex. 19; Ex. 42 at 28. One year prior to Sandy, in August 2011,
Hurricane Irene hit the New York City area and caused millions of dollars in damage as a result of high
winds, heavy rain, and a four-foot storm surge. Tr. at 317-18; Ex. 19. Irene caused the worst flooding
Holl had experienced at the property, as water filled the parking lot and came to within a foot and a half
of the warehouse floor. Tr. at 198.
Holl testified that he initially did not believe a hurricane could cause flooding in the warehouse
because surge would only affect oceanfront areas and bays, not his warehouse "tucked all the way back
up a river system and then up into the marshes of the Meadowlands." Tr. at 185, 201. Although he heard
about possible storm surge during the week prior to Sandy's landfall, Holl did not recall hearing any
specific details about how high it might reach and did not investigate further or speak with anyone
regarding its potential impact, instead relying on his knowledge of historical flooding in the region and
at the warehouse. Tr. at 195-96, 239.

c. Forecasts
i.

Monday, October 22 and Tuesday, October 23

Holl testified that he first heard about Hurricane Sandy on Monday or Tuesday of the week prior
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to its landfall. Tr. at 181. At that time, while the storm was still in the vicinity of Cuba, forecast models
were predicting that it would proceed north and make a sharp turn west, striking somewhere along the
northeastern coast of the United States. Tr. at 275-76.
ii.

Wednesday, October 24

At 3:40pm on Wednesday, the New York office of the NWS issued a Hazardous Weather
Outlook covering Eastern Bergen and neighboring zones, warning of the potential for a "major coastal
storm" with coastal flooding the following week. Ex. 66 at 1. Although the outlook cautioned that the
forecast confidence was "still low at this point," it advised readers to monitor NWS forecasts throughout
the week for additional developments.
The Lyndhurst Police Department issued its own warning on Wednesday, alerting readers to the
NWS outlook and urging those who were in flood prone areas to monitor local weather reports and take
necessary precautions. Ex. 32 at 1. 17
iii.

Thursday, October 25

At 11 :OOam on Thursday, the NHC issued a forecast map for Sandy, which showed the storm
turning into the coast and making landfall in New Jersey as a post-tropical cyclone on Tuesday morning.
Ex. 66 at 3. The tracking "cone" shown on that map indicated that there was a 2-in-3 chance that Sandy
would progress up the coast and make landfall somewhere between North Carolina and Massachusetts,
Tr. at 276-77, 493, but the alert also warned that the map did not reflect the size of the storm and that
hazardous conditions could occur outside of the cone, Tr. at 279.
An 11 :OOam weather update on FOX News described Sandy as a possible "worst case scenario"
and an "historic," "perfect storm." Ex. 64. The forecast predicted that Sandy would be drawn into the
northeast somewhere from the mid-Atlantic to Maine, suggested that landfall was possible in New York
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Holl testified that, because this was the first year the Lyndhurst Police Department was issuing such notices, he did not

read them and "wasn't putting all [his] eggs in that basket." Tr. at 236-37.
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City on Tuesday morning, and warned of extensive and catastrophic damage from coastal flooding and
storm surges. While the forecaster cautioned that the storm was still several days out and that its strength
and the exact location and time of landfall were not certain, viewers were repeatedly advised to pay
close attention to local forecasts. The New York Times published an article on Thursday that also
reported Sandy's potential of becoming an "historic" storm and warned readers to pay attention to future
updates and plan for the worst. Ex. 38.
At I :09pm, the Lyndhurst Police Department issued an advisory stating that, although there were
no NWS watches or warnings for Bergen County at that time, forecasts were predicting that Sandy
would "impact [the] area by late Sunday" and possibly cause major flooding on top of full-moon
astronomical high tides. The advisory concluded that "[n]ow is the time to make preparations for the
possibility of heavy rainfall." Ex. 32 at 2.
In another Hazardous Weather Outlook issued at 3:26pm on Thursday, the NWS warned
residents of Eastern Bergen and surrounding zones that there was "increasing confidence that the tristate area [New York, New Jersey, and Connecticut] [would] feel the impacts ofa major coastal storm,"
early the following week, and again advised people to continue to monitor NWS forecasts. Ex. 66 at 4;
Tr. at 280.
The New York office of the NWS also issued a Public Information Statement at 8:55pm. Ex. 66
at 4-5. That statement warned:
There is an increasing chance that a strong coastal storm will track close to the tri-state
area early next week. Whether or not tropical system Sandy remains a tropical cyclone by
the time of its closest approach to us ... significant impacts to the area could be felt as
early as Sunday and last through at least Tuesday. Now is the time to start planning for
these potential impacts. Stay informed by monitoring the latest hurricane and tropical
storm advisories in addition to your National Weather Service local forecasts. Listen to
radio and television reports ... as well as NOAA weather radio to get the latest advisory
updates. Significant coastal flooding will be possible with this storm.
Ex. 66 at 4. The statement also explained that storm surge, "a dome of water that comes across the coast
23

as the storm makes landfall," was "the most dangerous part of a storm such as this one," and instructed
residents to "leave low lying or coastal areas." Finally, the statement advised individuals to "formulate
your [hurricane] preparedness plan well in advance of a storm system ... do not wait until the last
minute." Ex. 66 at 6; Tr. at 281-83.

iv.

Friday, October 26

The NHC issued a second five-day forecast map at 11 :OOam on Friday. It did not deviate
significantly from Thursday's map, predicting a 2-in-3 chance that Sandy would make landfall before
8:00am on Tuesday between North Carolina and Connecticut, with the center of the storm projected to
strike in Delaware or Southern New Jersey. Ex. 66 at 7. A Hazardous Weather Outlook issued by the
NWS at 4:30pm covering Eastern Bergen zone and the surrounding areas stated with increasing
confidence that "the tri-state area will likely feel the impacts of a dangerous coastal storm late this
weekend and into early next week," including coastal flooding. Ex. 66 at 7-8; Tr. at 284. A Public
Information Statement issued at 7:50pm was nearly identical to the one issued Thursday, although it
more confidently stated that the storm was now "expected" to impact the tri-state area. Ex. 66 at 8-9, Tr.
at 285.
On CBS Friday morning, the network forecast that Sandy would move north along the east coast
and make the "unusual" but increasingly certain "infamous turn to the west" sometime Monday, making
landfall Monday night or Tuesday morning. Ex. 64. The newscast cautioned that Sandy was a very large
and growing storm that could cause severe coastal flooding in areas near to and north of the point of
landfall. While there was still uncertainty regarding where exactly the storm would turn, CBS warned
viewers from Cape Hatteras to southern New England that they were at risk of impact. Id.
An article published on nj.com at 3:42pm warned that the "worst-case scenario for New Jersey is

quickly becoming the likely one," citing the potential for unprecedented coastal flooding and a 10-foot
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storm tide, and warning residents to brace "for one of the worst storms in state history." Ex. 46.
By Friday evening, ABC World News Tonight forecast that Sandy would make landfall in
Delaware or southern New Jersey sometime Monday night or Tuesday morning, noting that while there
was still some forecast uncertainty, nearly all models predicted landfall between Delaware and New
York City. Because of the "unusual track" the "monster-sized" "superstorm" was likely to follow,
making landfall from due east, the forecast warned that Sandy was a "once in a lifetime storm" with
potential for "historic" destruction, including record tides and an "extreme coastal surge" of 4-10 feet.
The forecast also featured a reporter in nearby Seabright, New Jersey, warning viewers that dangerous
storm surge could be exacerbated by the presence of a full moon and high tide cycles.
New York declared a state of emergency on Friday, Exs. 52, 61, and New Jersey did the same on
Saturday, Ex. 56. Holl testified that he did not think this occurred until Sunday or Monday. Tr. at 241;
Holl Dep. at 46-47.

v.

Saturday, October 27

The NHC issued another five-day forecast map on Saturday at 5:00am. Although Sandy was still
located off the coast of Florida at the time, the map predicted a 2-in-3 chance that it would make landfall
between Maryland and Connecticut, with the center of the storm predicted to make landfall in southern
New Jersey on late Monday or early Tuesday. Ex. 66 at 11.
A Hazardous Weather Outlook covering Eastern Bergen and surrounding zones was issued at
5:46am, substantially similar to the one issued on Friday. Ex. 66 at 11-12. A Coastal Flood Watch was
also issued at the same time for much of the New York City area, including the neighboring Hudson
zone, but not Eastern Bergen zone. That watch, "in effect for all coastlines beginning with Sunday
evening's high tide ... and continuing through Monday," cautioned that "[p]ersistent strong easterly
flow will pile water on top of already higher astronomical high tides due to the full moon ... resulting in
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possible continuing flood stages between high tide cycles." Ex. 66 at 13; Ex. 65 at 8; Tr. at 287-88. This
was the first official warning that a significant storm surge might impact the tri-state area. Tr. at 498.
On CBS's Saturday morning news broadcast, the network forecast Sandy's anticipated landfall
in Delaware, New Jersey, or southern New York, but cautioned that the unusually large size of the storm
and angle of approach meant that severe impacts would be felt across a wide swath of the coast. The
forecast also warned that the "storm surge risk [was] extreme," particularly in light of the full moon and
anticipated prolonged landfall over multiple high tide cycles. The forecast concluded by cautioning
viewers not to "use past experience with recent storms to make a decision" regarding preparations for
this far more serious threat. Ex. 64.
At l l:OOam the NHC issued Hurricane Sandy Advisory Number 21. Ex. 66 at 13-16. It
continued to predict that Sandy would turn towards land off the northeastern shore of the United States.
The Advisory drew significant attention to the threat of storm surge:
The combination of a dangerous storm surge and the tide will cause normally dry areas
near the coast to be flooded by rising waters. The water could reach the following depths
above ground ifthe peak surge occurs at the time of high tide ... Ocean City MD to
RI/CT border ... 4 to 8 [feet] ... Raritan Bay ... 4 to 8 [feet] ... Surge-related flooding
depends on the relative timing of the surge and the tidal cycle ... and can vary greatly
over short distances. Given the large wind field associated with Sandy ... elevated water
levels could span multiple tide cycles resulting in repeated and extended periods of
coastal and bayside flooding. In addition ... elevated waters could occur far removed
from the center of Sandy. Furthermore ... these conditions will occur regardless of
whether Sandy is a tropical or post-tropical cyclone. Ex. 66 at 15; Tr. at 289-90.
Ex. 66 at 15; Tr. at 289-90. Shortly thereafter, at 1:39pm, an updated Coastal Flood Watch for Hudson
and other nearby zones, but not Eastern Bergen zone, also warned of 4-8 foot tidal departures over
astronomical high tides on Monday evening. Ex. 65 at 18; Tr. at 300-01. A Flood Watch was issued at
4:58pm covering all of northeast New Jersey and southeast New York, including Eastern Bergen zone,
warning that heavy rain could cause flooding that would "likely be exacerbated ... during the times of
high tide." Ex. 66 at 16.
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At 5:34pm the NWS issued a Coastal Hazard Message for parts of the New York City area,
alerting residents that a Coastal Flood Warning was in effect from 6:00arn Monday to 3:00pm Tuesday.
This alert did not specifically apply to Eastern Bergen, Hudson, or Eastern Essex forecast zones. Ex. 66
at 17-18; Ex. 65 at 24-25. The warning predicted "tidal departures ... 2 to 4 [feet] above astronomical
high tides Monday morning ... and potential for 4 to 8 [foot] surge Monday night into Tuesday
morning." It went on to warn that "major coastal flooding ... possibly to record levels ... is likely
during the Monday night high tide cycles" and that "moderate to major coastal flooding [is] possible into
the Tuesday morning and early afternoon high tide cycles." Ex. 66 at 18. These warnings were distinct
from, and in addition to, other warnings of anticipated shoreline flooding caused by large waves. Ex. 65
at 25. Although the "exact track [and] timing of the coastal storm [would] determine the magnitude of
coastal flooding," the message warned that "the potential is increasing for a major coastal flooding event
with significant inundation and damage to structures in historically flood prone spots." Ex. 66 at 18-19.
Also at 5:34pm on Saturday evening, the NWS issued separate Coastal Flood Warnings for
Hudson, Eastern Essex, and Eastern Union zones. These specifically referred to possible flooding in
Newark Bay, Kearny Marsh, and tidal areas of the Passaic River, and warned that potential 4-8 foot
surges over multiple high tide cycles could result in "significant inundation and damage to structures in
historically flood prone spots" and "major coastal flooding ... possibly to record levels." Ex. 65 at 2627, 29-30; Ex. 66 at 20; Tr. at 293-94, 302-03.
At the same time as these coastal flood warnings were issued for neighboring zones, the NWS
issued a zone forecast for Eastern Bergen zone that included a flood watch and high wind watch. This
was one of a series of zone forecasts issued for Eastern Bergen zone leading up to Sandy's landfall. The
notices began as forecasts for rain and wind, Ex. 65 at 2, 6, 10, 13, 16; followed by high wind warnings
and flood watches in anticipation of potentially heavy rain, Ex. 65 at 19-20, 23, 33, 37, 41, 45, 49, 52,
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56, 62, 68, 72, 74, 77, 81, 84; Tr. at 348; and ultimately, by late Monday evening when heavy rain failed
to materialize as Sandy made landfall, reverted to high wind warnings only, Ex. 65 at 93; Tr. at 348-50;
Tr. at 499, 518. There were no warnings issued for Eastern Bergen zone that forecast tidal surge. Tr. at
131.
An update on the New York Times' breaking news website published at 7:23pm on Saturday

reported on the most recent NWS warnings and cautioned readers Sandy's likely landfall in southern
New Jersey could create a 10-12 foot storm tide up to Raritan Bay over the course of Monday's high
tides, resulting in "record coastal flooding" and significant storm surge. Ex. 3 7. The report provided
general warnings about storm surge that were not specific to any particular NWS zones.
vi.

Sunday, October 28

The forecast map issued by the NHC on Sunday at 5:00am showed increasing certainty of
Sandy's predicted trajectory, with a tightening cone indicating a 2-in-3 chance that the storm would
make landfall in Delaware, New Jersey, or southeastern New York in the early hours of Tuesday
morning. Ex. 66 at 22; Tr. at 294.
The accompanying Hurricane Sandy Advisory Number 24 was headlined "Sandy expected to
bring strong winds and a significant storm surge to the mid-Atlantic states and southern New England."
In the section titled "Discussion and 48-Hour Outlook," the NHC continued to predict that Sandy would
tum northwest on Monday and make landfall late Monday night. Ex. 66 at 23. The advisory went on to
warn that "Sandy is expected to remain large and powerful" with "hurricane force winds extend[ing]
outward up to 105 miles ... from [its] center." Ex. 66 at 23-24. It also continued to predict that an
"extremely dangerous storm surge" on top of high tides would cause flooding of normally dry areas near
the coast, and specifically warned of a potential 5-10 foot surge for Raritan Bay and Long Island Sound
and 4-8 foot surge elsewhere along the coast, depending on the time of the surge and tidal cycles. Ex. 66
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at 34-35; Tr. at 294-97.
A Coastal Hazard Message issued at 8:02am for the zones surrounding the Meadowlands
including Hudson, Eastern Essex, and Eastern Union, but not Eastern Bergen, cautioned that a coastal
flood warning remained in effect and that "locations ... along New York Harbor ... Newark Bay ...
The Arthur Kill ... the tidally affected portions of the Hackensack and Passaic Rivers ... Long Island
Sound ... and tidally affected portions of the Hudson and Connecticut Rivers" would experience tidal
departures of2-4 feet above high tides on Monday morning and 5-10 feet above the tides on Monday
night and Tuesday morning, with some flood prone coastal locations potentially experiencing 6-11 foot
surges. Ex. 66 at 26; Tr. at 297-98, 345. Whereas prior advisories expressed uncertainty, this warning
indicated that coastal flooding was "likely during the Monday night high tide cycles" and would cause
"significant inundation." Ex. 66 at 26.
At 11: I Sam, the Lyndhurst Police Department issued an alert reporting that the Governor of New
Jersey had declared a state of emergency on Saturday. Ex. 32 at 4; Tr. at 237-38. The alert cautioned that
Sandy could "affect our area Sunday (I 0/28) after sunset through Tuesday (I 0/30)." It further warned
that an anticipated 3-6 inches of rain could cause localized flooding, and that high winds "are expected
to prevent [the] tide from receding," impacting "coastal" areas near Lyndhurst. Tr. at 360-61. Also on
Sunday, Mayor Bloomberg issued an evacuation order for large parts of New York City, including much
of lower Manhattan and areas near the water in Brooklyn and Queens, citing the updated surge forecast
showing a possible I I-foot surge on top of Monday night high tide. Tr. at 502; Ex. 62.
At 7:45pm on Sunday, the NWS issued a Coastal Hazard Message warning of"life threatening
coastal flooding" beginning Monday evening through Tuesday morning. Ex. 65 at 57-58; Tr. at 306-07.
This warning covered Hudson, Eastern Essex, and Eastern Union, but not Eastern Bergen, although the
locations of the potentially record-breaking flooding included Newark Bay, The Arthur Kill, and "the
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tidally affected portions of the Hackensack and Passaic Rivers." Tidal departures were predicted to be 611 feet above astronomical tides by Monday evening, and the warning now predicted that the highest
storm tide would occur in conjunction with the Monday night high tide cycle. "Coastal residents in the
warned area [were instructed to] be alert for rising water ... and take appropriate action to protect life
and property." Ex. 65 at 58.
vii.

Monday, October 29

At 3:57am, the NWS issued another Coastal Hazard Message for Hudson, Eastern Essex, and
Eastern Union zones notifying residents that the coastal flood warning remained in effect through
Tuesday afternoon. Ex. 65 at 64; Tr. at 308. The warning continued to list Newark Bay and the tidally
affected portions of the Hackensack and Passaic rivers as vulnerable to storm surges of6-l l feet above
astronomical tides coinciding with the Monday night high tide, a threat distinct from large breaking
waves expected along the shorelines. Aside from periodic updates, the parties did not introduce any
other detailed messages issued by the NWS on Monday prior to Sandy's landfall.
By early Monday morning as employees arrived at the warehouse, Route 3, an entry road to the
warehouse complex, had begun to flood. Tr. at 421, 627-28. At 2:25pm, an article published on nj.com
regarding Lyndhurst township cautioned that "[f]looding has already hit much of [Bergen] county in
coastal areas along the Hudson and Hackensack rivers, but is expected to grow more severe as tides peak
overnight," and advised evacuating residents that cars were permitted to park on streets at higher ground
or at a New Jersey Transit station. Ex. 47.
viii.

Post-Storm Assessment

Sandy made landfall in southern New Jersey as a 1,000-mile-wide post-tropical cyclone, and as a
result of its approach "at a perpendicular angle" and landfall that "coincided with a spring high tide that
was higher than normal because of a full moon," it "generate[d] a massive surge that caused flooding"
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across the coast, particularly in New Jersey and New York. Tr. at 357; Def. Ex. I at 8, 12-14; Def. Ex. S.
The water level in the warehouse peaked at 9.6 feet NAVD88, or approximately 1.6 feet above the level
of the warehouse floor, suggesting a storm surge at the warehouse of approximately 5.6 feet above
normal tide levels. Tr. at 330.
The NOAA issued a service assessment after Sandy, evaluating how well NWS forecast the
storm. Def. Ex. I; Tr. at 520. "Storm surge from Sandy was the most damaging aspect of the storm and
the most difficult to predict. ... [U]ncertainty in the storm forecast makes it difficult to generate precise
surge predictions until close to landfall. Therefore, NWS base[d] its surge products on a broad range of
scenarios that [were] narrowed the closer the storm [got] to landfall." Def. Ex. I at 35-36. The NWS
recognized, however, that it "lack[ed] sufficient forecast guidance on inundation associated with ...
coastal rivers making it difficult to forecast impacts from coastal storms [on inland locations]." Def. Ex.
I at 39. It also noted difficulties communicating storm surge information to the public, particularly given
the lack of graphics, complicated terminology, and the descriptions of impact that referred to varying
data points. Def. Ex. I at 3, 39-40; Tr. at 522. Ultimately, however, the assessment concluded that the
overall forecasting of Sandy was very good, and that it provided an accurate picture of the "serious
threat posed by Sandy several days in advance." Def. Ex. at 1-2; Tr. at 358, 538.

C. Conclusions of Law
1. Stipulation of Governing Law
After it became clear from the parties' Proposed Findings of Fact and Conclusions of Law that
there was a dispute as to the legal basis for NET's liability, Dkt. # 53, 56, a pre-trial telephone
conference was held on July 1, 2015, Dkt. #57. The parties agreed that if plaintiff made out a prima facie
claim that (1) its photocopiers were delivered to defendant in good working order but (2) were returned
damaged, defendant would be liable for the resulting loss and could only disclaim such liability if it
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sustained its burden to affirmatively prove the Act of God defense. Dkt. #57. The parties have stipulated
these elements of plaintiffs prima facie case, infra at 5, and have further stipulated that defendant bears
the burden of proving all elements of the Act of God defense, AJPTO, if vii(b)(l). These stipulations
conform with the bill oflading that NET regularly issued upon delivery ofTGI's products, which stated
that NET was "liable for physical loss of or damage to any articles from external cause while being
carried or held in storage-in-transit EXCEPT loss or damage caused by or resulting ... [f]rom Acts of
God." PL Ex. 6; Holl Dep. at 14-18. The only issue before the court, then, is whether NET has absolved
itself of liability by showing that the damage to TGI's property was unavoidable because Hurricane
Sandy was an Act of God.

2. Act of God Defense
"An Act of God [defense] is usually considered to cover losses from lightning, earthquakes,

hurricanes or typhoons." Vaccaro v. Waterfront Homes Marina, No. 10 Civ. 4288, 2012 WL 1744738, at
*9 (S.D.N.Y. May 15, 2012) (internal quotation marks omitted). "To invoke this defense, the weather
conditions must be ... extraordinarily harsh and unusual." Lesser v. Camp Wildwood, 282 F. Supp. 2d
139, 151 (S.D.N.Y. 2003) (internal quotation marks omitted). However, "not every unusually strong
wind, snowfall, or rainstorm constitutes an Act of God merely by virtue of its greater than usual
intensity." Marjan Int'! Com. v. V.K. Putnam. Inc., No. 92 Civ. 8531, 1993 WL 541204, at *12
(S.D.N.Y. Dec. 28, 1993).
The primary inquiry is whether the "occurrence of the natural phenomenon renders unavoidable
the damages that resulted" or whether "the storm condition could reasonably have been anticipated or
foreseen and its consequences further prevented or avoided by human agency." Vaccaro, 2012 WL
1744738 at *9 (internal quotation marks omitted); see also Thysse, Inc. v. S/S Eurounity, 21 F.3d 533,
539 (2d Cir. 1994) (ultimate inquiry is "whether the weather conditions were foreseeable"). "For a loss
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to be considered the result of an act of God, human activities cannot have contributed to the loss in any
degree." Moore v. Gottlieb, 848 N.Y.S.2d 328, 329 (App. Div. 2007) (affirming denial of summary
judgment motion where defendants did not establish lack of contributory negligence); see also Skandia
Ins. Co. v. Star Shipping AS, 173 F. Supp. 2d 1228, 1240-41 (S.D. Ala. 2001) ("an 'Act of God' will
insulate a defendant from liability only ifthere is no contributing human negligence" that was also a
proximate cause of plaintiff's loss).
"New York courts will deny [an Act of God] defense if negligence on [defendant's] part is
found." Lesser, 282 F. Supp. 2d at 151 (Act of God must be "of such a character that it could not have
been prevented or escaped by any amount of foresight or prudence, or by any reasonable amount of care
or diligence" (internal quotation marks omitted)); see also Tel Oil Co. v. City of Schenectady, 757
N.Y.S.2d 121, 126 (App. Div. 2003) (defendants must show "that the act of God was the sole and
immediate cause of the injury and that they were free from any contributory negligence" (internal
citations and quotation marks omitted)); Cangialosi v. Hallen Const. Com., 723 N.Y.S.2d 387, 388
(App. Div. 2001) (triable issues of fact as to defendant's alleged negligence precluded judgment as a
matter of law on Act of God defense); Prashant Entemrises Inc. v. State, 614 N.Y.S.2d 653, 654 (App.
Div. 1994) (Act of God defense available only where losses are caused exclusively by natural events and
"could not [have been] prevented by human care, skill and foresight" (internal quotation marks
omitted)).
"The defendant has the burden of proving that there was an act of God and there was no
contributing negligence." Prashant, 614 N.Y.S. 2d at 654; see also Mamiye Bros. v. Barber S.S. Lines,
Inc., 241 F. Supp. 99, 109 (S.D.N.Y. 1965); Vacarro, 2012 WL 1744738, at *9; Tel Oil Co., 757
N.Y.S.2d at 126.
3. Exercise of Reasonable Care during Hurricane Sandy
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The parties agree that Hurricane Sandy was an Act of God, a catastrophic storm both unusual in
nature and severe in impact. Pl. Post-Trial Brief, Dkt. #68, at 2. They dispute whether NET was
negligent in its care ofTGI's property. Whether NET reasonably could have prevented floodwater from
destroying the machines turns on two questions - whether the impact of Sandy's storm surge on the
warehouse was foreseeable to a reasonable warehouseman in Holl's position, and whether NET's
preparations for the storm were reasonable given the available information and circumstances at that
time.

a. Foreseeability
Historical data suggested that at the beginning of the 2012 hurricane season there was roughly a
I 0% chance of a Category One hurricane affecting the New York City metropolitan area. 18 Tr. at 27273. Furthermore, in the thirty-plus years Holl had worked in the Meadowlands there were no storm
surges extreme enough to flood the warehouse, and "experience ... is a great indicator of future events."
Tr. at 599. Thus, the fact that the warehouse floor was built at a Base Flood Elevation surpassing the
I 00-year-storm level would provide a warehouseman with a high degree of confidence that flooding was

unlikely to occur in any given year. Tr. at 586. However, once a storm such as Hurricane Sandy came
into existence and began to threaten the coast, assessing the likelihood that it would cause flooding in
the Meadowlands was no longer a historical exercise but rather a predictive one, requiring a reasonable
warehouseman to shift focus from prior experience to forecasts of the storm's trajectory and potential
consequences. Tr. at 273-74, 603-04.
Plaintiff argues that Sandy was a well-forecasted storm and that the potential for tidal flooding

18

Branscome testified that, from a meteorological perspective, a hurricane is foreseeable when there is a greater than 50%
chance it will impact a particular location, Tr. at 272, though he did not indicate that the same level of confidence was
required for a particular impact of the storm to be foreseeable. I decline to adopt this standard, however, as foreseeability may
vary over time, and may require reasonable actions be taken even when the probability of an event is not greater than 50%.

See 2 Harper & James, Law of Torts (1956), § 18.2, at p. 1020 ("[F]oreseeability is not to be measured by what is more
probable than not, but includes whatever is likely enough in the setting ... that a reasonably thoughtful [person] would take
account of it in guiding practical conduct.").
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should have been apparent to Holl several days before it made landfall, giving NET plenty of time to
take the necessary steps to protect goods in the warehouse. Defendant counters that Sandy's track,
timing, and severity were not certain until shortly before it made landfall, and that forecasts did not put a
reasonable warehouseman in the Meadowlands on notice of the potential for storm surge flooding. NET
thus argues that its actions were reasonable, as the warehouse employees did as much as they could
given the limited time to prepare for the storm on Monday morning.
"[A] warning that a storm is coming is oflimited utility ifthe warning provides little or no
information as to its severity and the locus of its impacts." Lord & Taylor LLC v. Zim Integrated
Shipping Svcs. Ltd., No. 13 Civ. 3478, 2015 WL 3630443, at *18 (S.D.N.Y. June 8, 2015). Determining
whether a storm was foreseeable depends on the "information about the storm that was available to those
in its path, including the potential track, wind speeds, and storm surge, and the confidence of these
predictions at the time they were made." Id. Defendant focuses on two aspects of the forecasts for
Hurricane Sandy - the severity of Sandy's storm surge, and the location of its impact - and argues that
the information available to a warehouseman in Eastern Bergen zone was not specific enough to put him
on notice of the potential for storm surge flooding in the warehouse.
i.

Severity of the Storm Surge

The experts attempted, with varying degrees of precision, to establish the degree of tidal storm
surge required to raise water levels high enough to flood the warehouse. Defendant argues that flooding
was not foreseeable before the NWS issued a forecast specifically predicting a storm surge of that
severity.
Branscome, plaintiffs expert, compared the MHHW level for Berry's Creek in the vicinity of the
warehouse, 4 feet NAVD88 according to the 2005 Hackensack Meadowlands Floodplain Management
Plan, Tr. at 270; Ex. 18 at 96, with the height of the warehouse floor, approximately 8 feet NAVD88,
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Ex. 26. 19 He concluded that a 4-foot or greater storm surge on top of high tide, as forecasted by the
NWS on Saturday morning, would raise the water level in Berry's Creek high enough to cause water to
enter the warehouse. Tr. at 271-72, 330.
Dooley, defendant's expert, examined surge level forecasts at a point 12 miles away from the
warehouse, conducted a series of conversions to compare those forecasts with the height of the
warehouse floor in feet NAVD88, used data obtained from the flooding caused by Sandy to determine
how the storm surge "tapered" or spread out across the Meadowlands as it came up from Newark Bay,
and ultimately concluded that the first NWS forecast predicting a specific surge level high enough to
enter the warehouse was at 7:5lpm on Monday, as Sandy was making landfall. Tr. at 505-13, 551-52;
Ex. 65 at 58-59, 86-87. Dooley testified that Branscome's methodology was sound, but believed his own
method was more precise, if admittedly more complicated. Tr. at 505, 508, 511, 553-54, 564-65.
A reasonable warehouseman could not have assessed his exposure to potential storm surge from
Hurricane Sandy using Dooley's complex approach. Dooley relied on information - the elevation of the
warehouse floor, converted from NGVD29 to NAVD88; specific NWS surge forecast information,
converted from MLLW to NAVD88; and the anticipated "tapering" of storm surge as it moved across
the Meadowlands - that a reasonable warehouseman cannot be expected to possess, let alone
understand. Indeed, Holl did not know the elevation of his own warehouse before Sandy, and LaGuardia
testified that Holl "would have [had] no clue how to use [that information]" to assess the risk of flooding
even ifhe did know the elevation. Tr. at 594-95, 605. Similarly, there is no evidence that Holl was aware
of any of the specific NWS surge level forecasts, and Dooley himself testified that a reasonable
warehouseman could rely on media reports rather than the zone forecasts. As for the information Dooley
19

Defense counsel objected to Branscome's testimony regarding the high water levels of Berry's Creek, arguing that it was

far removed from the contents of his expert report. Tr. at 271. However, Branscome's report refers to the Hackensack

Meadowlands Floodplain Management Plan on page 3, and discusses the tidal levels of Berry's Creek on page 2, and his
testimony on this issue should thus come as no surprise. Dkt. #35, Ex. 3. Branscome's use of this public document to draw
conclusions as to the potential for storm surge flooding is within his area of expertise, and therefore admissible.
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used to analyze the "tapering" of the storm surge, that was not available to anyone at all prior to
Hurricane Sandy flooding the region.
If defendant means to suggest that a reasonable warehouseman should know the precise storm

surge level required to flood the warehouse, and thus argue that such flooding was not foreseeable until
this specific surge level was predicted in NWS forecasts, then Holl's own ignorance - of the elevation of
his warehouse, the NWS forecasts, and the tide levels of nearby bodies of water-would itself be
unreasonable.
Branscome's method, though significantly less complex, still relied on the assumption that Holl
knew the high tide level at Berry's Creek and the elevation of his own warehouse floor, in which case he
would have been on notice that a forecast of a 4-8 foot storm surge in the region meant that flooding in
the warehouse was likely to occur. I decline to hold a reasonable warehouseman to that standard in all
circumstances.
However, ignorance of the data points relied upon by Dooley and Branscome would not have
prevented a reasonable warehouseman in Holl' s position from assessing the risk of flooding at the
warehouse and preparing accordingly. Information was available to assist him in recognizing the likely
flood risk posed by a sufficiently intense and certain storm surge, including the baseline level of
flooding on full moon high tides, prior storm-induced flooding during Hurricane Irene the year before,
general knowledge of the geography of the area and the tidal nature of surrounding bodies of water, and
media coverage of the storm's anticipated impacts.
A reasonable warehouseman in Holl' s position need not have been alerted to a precise level of
storm surge at any particular location in order for it to be foreseeable that the warehouse was at risk for
flooding. However, considering the relevant information Holl had available to him to assess his flood
risk, a forecast of a 4-8 foot storm surge or more in the New York City area should have alerted him that
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flooding in the Meadowlands was reasonably likely to threaten the warehouse.
ii.

Location of Storm Surge Forecasts

The parties look primarily to NWS zone forecasts to determine when a reasonable
warehouseman should have known that he was likely to be impacted by storm surge flooding in the
Meadowlands. As discussed above, none of the coastal flood warnings issued by the NWS as Sandy
approached the tri-state area applied to the Eastern Bergen zone. Tr. at 482. The Eastern Bergen zone
forecasts warned of heavy rain and winds, while the alerts for neighboring Eastern Essex and Hudson
zones warned of tidal surges. Tr. at 349-50, 499, 501, 518. Defendant argues that it was reasonable for a
warehouse manager in the Meadowlands to rely solely on NWS zone forecasts for Eastern Bergen zone,
in which case he would not have been alerted to the potential impact of Sandy's storm surge, Def. PostTrial Brief, Dkt. #67, at 5-10, whereas plaintiff counters that a warehouseman should also consider the
storm surge forecasts for surrounding zones, PL Post-Trial Brief at 6, n.4, Tr. at 350-51.
Defendant's position is problematic for several reasons. First, although Dooley testified that zone
specifications were relevant and important to precise forecasting, Tr. at 482, he conceded that it was
"common sense" that tidal surges from bodies of water in neighboring zones, such as the Passaic and
Hackensack Rivers and Kearny Marsh, would have an impact on areas within the Eastern Bergen zone,
Tr. at 545-47, 550, and testified that, in his expert opinion, a reasonable person "should look at as much
information as they can look at" in order to get a more complete picture of the forecast in his specific
location, Tr. at 559-61, 63. Even Holl testified that he believed it was important for a warehouseman to
consider all of the forecasts for a particular area when assessing the potential impact of a storm,
including those issued for neighboring zones, and that when he monitored how weather might affect his
warehouse he "look[ed] at the whole region." Tr. at 199-200; 203-04.
A broader approach to assessing storm exposure is appropriate in this case. Setting aside Holl' s
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specialized knowledge as a "child of the Meadowlands," Tr. at 11, a reasonable warehouseman in his
position would have been familiar with the general area and the warehouse's immediate surroundings,
and thus cognizant that the Meadowlands is predominantly marshland, that the warehouse was located in
a low-lying area downhill from the town of Lyndhurst and much closer to Newark Bay than other parts
of Bergen County to which the Eastern Bergen zone forecasts applied, and that it was surrounded by
tidal rivers, streams, and ponds, some of which were in neighboring counties and weather zones. He
would thus have understood that the risk of various weather threats to his warehouse might be
substantively different from that in Lyndhurst or other parts of Eastern Bergen zone, and that he shared
similar tidal flooding concerns with residents of neighboring zones. As Branscome testified, warnings
were issued to neighboring zones for flooding in Kearny Marsh and the Hackensack and Passaic rivers,
and "water doesn't stop at county boundaries." Tr. at 342-44.
Furthermore, in addition to issuing specific storm surge forecasts for neighboring zones, the
NWS and NHC did issue national products warning of storm surge all along the coast. These included
(I) NWS Public Information Statements on Thursday and Friday evenings that cautioned of coastal

flooding and storm surge, and advised residents to begin planning for Sandy's impact; (2) a NHC
Hurricane Advisory on Saturday at 11 :OOam, warning that a 4-8 foot storm surge from Maryland to
Connecticut could cause "normally dry areas near the coast to be flooded by rising waters"; 20 and (3)
another Hurricane Advisory on Sunday at 5 :OOam repeating these warnings with greater certainty and
urgency and forecasting a 5-10 foot storm surge in nearby Raritan Bay. Although a warehouseman in
Eastern Bergen zone following the NWS and NHC updates would have been well served had the storm
surge forecasts for Hudson and other neighboring zones been issued in his zone as well, NET cannot
claim that NWS provided no notice of the potential for heavy tidal surge as Sandy approached.
20

Indeed, the NWS post-storm assessment highlighted that the "NHC issued the initial storm surge inundation forecast of 4-8
feet above ground level for the New Jersey, New York, and Connecticut coastlines in its [I I :OOam October 27] public
advisory, well over 2 days prior to landfall of the center of the cyclone." Def. Ex. I at 2.
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Finally, it is undisputed that Holl did not actually see any of the NWS zone forecasts prior to
Sandy's landfall. Tr. at 187, 535. Defendant cannot deny foreseeability by arguing that a reasonable
warehouseman should have paid attention only to the Eastern Bergen zone forecasts to the exclusion of
other zone forecasts, because under that standard Holl acted unreasonably at the outset by failing to
adequately follow any of the NWS forecasts at all. 21
Defendant necessarily argues, instead, that a reasonable warehouseman could have relied on
media reports rather than obtaining forecast information directly from the NWS. Tr. at 479-80.
However, defendant did not provide any testimony or evidence regarding what television or newspaper
reports Holl relied on prior to Sandy's landfall, or what kind of reporting was available generally to a
reasonable warehouseman in his position. 22 There is no basis to presume that he would have been
receiving media forecasts as specific and limited to Eastern Bergen zone as were the NWS zone
forecasts, or that he would have only paid attention to information about Eastern Bergen zone without
also hearing news forecasters discuss storm surge impacts on "the whole region." Tr. at 199-200. Based
on the articles and videos submitted by plaintiff, it appears that the news media accurately reported NHC
tracking of the storm and NWS forecasts regarding its size, strength, and likely storm surge, and did so
in a broad fashion rather than at a zone-by-zone level. Ex. 64. For example, an article published on
nj.com on Friday afternoon warned of 10-foot storm tides in New Jersey, Ex. 46, and the CBS evening
news on Friday forecast historic flooding in northern New Jersey as storm surge rose on full moon high
tides, Ex. 64.
To the extent a warehouseman was following NWS zone forecasts, it would not have been
reasonable for him to rely exclusively on Eastern Bergen zone forecasts to conclude that he was not at

21

Alternatively, Dooley testified that Holl acted reasonably in light of the "confusing" NWS products. Tr. at 521. However,
he conceded that Holl did not report any confusion regarding the television forecasts he relied on instead of the Eastern
Bergen zone forecasts. Tr. at 532-35.
22
Dooley testified that he did not examine any television reports for his forecasting and foreseeability analysis. Tr. at 535.
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risk of tidal storm surge flooding, essentially ignoring generally applicable warnings, warnings issued
for neighboring zones, media coverage, and his own knowledge of the warehouse's vulnerability to
flooding in a low-lying area of tidal marshland. However, a reasonable warehouseman was not required
to consult NWS products to monitor Sandy's approach. Foreseeability may be determined by
considering those forecasts in addition to the media reports and other evidence introduced at trial.

iii.

Stages of Foreseeability

Holl first heard about Hurricane Sandy nearly a week before it made landfall. The early forecasts
predicted that landfall in the northeastern United States could cause coastal flooding, but the level of
confidence was low and there was little certainty as to the precise location and time of landfall or
specific anticipated impacts.
Based on the Thursday morning NHC forecast map showing a two-in-three chance of Sandy
making landfall on the east coast, Branscome testified that it was reasonably foreseeable at that time that
Sandy would have a serious impact on the New York and New Jersey area the following week. Tr. at
278, 314-15. Dooley testified that we "knew it was coming towards the northeast, and, yes, we knew it
was going to have an impact, but we didn't know exactly how much and where [and when]." Tr. at 49198, 516. On Thursday evening the NWS issued a Public Information Statement warning of an
"increasing chance" that a coastal storm would significantly impact the tri-state area, highlighting the
threat of storm surge in "low lying or coastal areas," and advising people to listen to media reports and
begin planning for potential impacts. Ex. 66 at 4-6. A Fox News report that morning similarly warned
that Sandy was likely going to make landfall on the northeast coast and cause storm surge flooding, and
cautioned viewers to pay close attention to local forecasts. Ex. 64. While there may still have been
uncertainty regarding the precise location, timing, and consequences of Sandy's landfall, by Thursday
evening it was foreseeable to a reasonable warehouseman in the Meadowlands that the area would be
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affected by the storm in some manner, and that action may be needed to brace for its impact.

23

Holl testified that on Friday he still did not "have a good understanding that there was anything
that was going to happen" that could impact the warehouse, because forecasters "didn't know where
[Sandy] was going" and "more times than not, these storms head right out to sea." Tr. at 191. According
to NET's expert, however, by Friday the consensus of the various models and forecasts was that Sandy
would tum and make landfall somewhere along the northeast coast. Tr. at 497. The NWS and NHC
forecasts on Friday conveyed increasing confidence and concern regarding Sandy's trajectory and
severity, prompting New York to declare a state of emergency. This was echoed by news reports that
narrowed the window for the location and timing of Sandy's landfall and predicted that surges of 4-10
feet on top of full moon high tides could cause severe coastal flooding in the tri-state area. Exs. 46, 64.
While the descriptive terms used in media reports such as "once in a lifetime, "historic," "worst-case
scenario," and "unprecedented" would not alert a reasonable warehouseman to any specific likelihood of
storm surge flooding at the warehouse, Lord & Taylor, 2015 WL 3630443 at *22, by Friday evening it
was clear that Hurricane Sandy posed a unique and significant threat.
The 11 :OOam NHC Advisory on Saturday provided the first official forecast for storm surge of 48 feet from Ocean City, Maryland to the Connecticut/Rhode Island border, and specifically forecast a
surge in nearby Raritan Bay. Although surge levels could vary depending on timing and location, the
storm's sheer size meant that it would impact the Meadowlands even ifit made landfall 50-60 miles
away from its forecasted track, Tr. at 278-79, 554-56, and that it would cause a surge lasting over
several tide cycles, Tr. at 355-56. Meanwhile, NWS forecasts for surrounding zones predicted
significant inundation resulting from severe tidal departures in Newark Bay, Kearny Marsh, and the
Passaic River. News media similarly reported the potential for extreme storm surge in the area, with the
23

Alternatively, Branscome testified that a reasonable warehouseman who sought the advice ofa meteorologist on Thursday

would have been informed that Sandy was likely to hit the New York/New Jersey area, and that the angle of approach and
size of the storm were likely to generate a large storm surge. Tr. at 331-32.
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New York Times forecasting surge up to 10-12 feet in Raritan Bay, occurring over multiple tide cycles
and on top of full moon high tides. Ex. 37. The CBS Saturday morning news broadcast showed
increasing certainty that Sandy would make landfall in Delaware, New Jersey, or southern New York,
and cause "extreme" storm surge even in locations far from the center of the storm. Importantly, this
forecast also warned of the unique nature of the storm, and advised viewers not to draw on past
hurricane experiences to prepare for Sandy. Ex. 64.
Dooley testified that it was "[r]easonable for someone to expect that storm surge [would] impact
New York" on Friday or Saturday, with the magnitude of the surge becoming increasingly apparent
when a 6-11 foot surge was forecast on Sunday. Tr. at 563-64. Branscome testified that these forecasts
of extreme surge in nearby bodies of water put Holl on notice that the warehouse was at risk of flooding.
Tr. at 304, 309, 330-31, 353. Thus, by Saturday, it was foreseeable to a reasonable warehouseman in the
Meadowlands that Sandy would cause storm surge in the area and that his warehouse was at risk of
flooding. See Lord & Taylor, 2015 WL 3630443 at *21 (finding that the impact became foreseeable at
the time when NHC forecasted a storm surge range encompassing the actual surge level that led to
flooding in that case).
At the very latest, the potential impact of Sandy's storm surge in the Meadowlands and the
growing likelihood that the warehouse would flood was foreseeable by Sunday. Tr. at 299. Sunday
forecasts predicted surge levels of 5-10 feet in Raritan Bay and 4-8 feet elsewhere in the area, which
were expected to cause significant inundation of"normally dry areas." Ex. 66 at 23-24. Neighboring
zone forecasts warned of flooding in the Passaic and Hackensack rivers on either side of the warehouse.
The forecasts also expressed greater certainty that the surge would, in fact, coincide with Monday
night's high tide. Defendant's expert testified that it would have been foreseeable to reasonable person
in Holl's position on Sunday, based on NWS forecasts and other media reports, that extensive surge and
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inland inundation would impact the Meadowlands and could flood the warehouse. Tr. at 497-98, 516,
523-24, 560, 563-64. Indeed, even Holl admitted that a forecasted surge of 4-8 feet in the Hackensack
River would concern him, and that upon viewing television coverage of Hurricane Sandy on Sunday
afternoon he realized it would impact the Meadowlands and might affect the warehouse. 24 Tr. at 187;
Holl Dep. at 33-34. Bauer also testified that by Sunday evening he knew Sandy would make landfall in
New Jersey, Tr. at 619, and "started worrying" about water entering the warehouse, Tr. at 642.
Although Sandy was in many ways an unusual and unprecedented storm, the NWS and media
forecasts provided a fairly accurate prediction of its trajectory and impact. Tr. at 314-15. These forecasts
put a reasonable warehouseman such as Holl on general notice of a potential threat by Thursday or
Friday, and specific notice oflikely storm surge flooding at the warehouse by Saturday or, at the very
latest, Sunday evening. Whether that information gave him the time and ability to prepare for Sandy's
landfall late Monday evening is the subject of the second inquiry.

b. Reasonableness ofNET's Actions
NET did not take any action to prepare for Sandy's impending landfall until mid-morning on
Monday. Holl testified that it was not possible to move hundreds of assembled copy machines off of the
warehouse floor that morning. Thus, he instead directed his employees to spend a few hours lifting other
items on the warehouse floor up onto pallets, stacking mattresses and boxes on top of each other and
(possibly) onto racks, and pushing TGI copy machines away from the loading dock doors. Before
leaving, drivers moved NET' s trucks to higher ground and warehouse employees placed mattresses in
front of the loading dock doors to prevent what Holl and Bauer believed might be a few inches of water
from entering the warehouse through the oft-flooded parking lot. NET argues that these actions were
reasonable in light of the large amount of inventory on the warehouse floor, the questionable likelihood
24

Holl later contradicted himself by claiming that even on Sunday he did not know whether Sandy would have a direct
impact on the area. Tr. at 20 I, 205-06. Whether or not he believed that to be the case, a reasonable warehouseman would
have realized that Sandy would have an impact of an unknown but likely extreme magnitude.
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of extreme flooding, and the constraints on time and resources.
Contrary to NET' s complaint that TOI is attempting to hold it to a stricter standard than required,
Def. Post-Trial Brief at 14, NET was not required to do everything it possibly could to prevent water
from entering the warehouse and damaging TOI's copy machines, for "[w]e cannot expect all
warehousemen to fully prepare for worst case scenarios." Lord & Taylor, 2015 WL 3630443 at *30.
Rather, the question is whether NET exercised reasonable care for the TOI goods stored in its warehouse
in the days and hours prior to Sandy's landfall. "[T]he burden rests with [defendant] to prove that there
were no reasonable precautions available to prevent the [flood] damage to plaintiffs [property]. Plaintiff
is not responsible for finding a solution to save its [property] from Sandy's storm surge." Id. at *28.

i.

Early Planning and Preparation

Defendant relies heavily on the fact that the storm surge was not foreseeable until Saturday or
Sunday, and that by the time employees came to work on Monday there was little that could be done to
protect TOI's copy machines. The implicit assumption in this argument - that NET was not required to
take any action whatsoever to prepare for Sandy's potential impact until the NWS advisories on
Saturday and Sunday forecast a storm surge high enough to flood the warehouse - is itself unreasonable.
Preparing for the potential impact of a hurricane on a facility as large as NET' s warehouse takes
time, resources, and planning. Defendant was aware of Sandy's approach as it moved along the coast,
and media reports on Thursday and Friday should have alerted a reasonable warehouseman to the
possibility of storm surge flooding at the warehouse, even if there was uncertainty as to its likelihood or
severity until Saturday or Sunday. NET should have taken preliminary actions upon hearing these early
forecasts. Instead, Holl and his management team held no discussions, made no arrangements, and had
no plans for what to do ifthe storm described as a potential "worst case scenario" lived up to that
possibility. As plaintiffs counsel aptly put it, "defendant cannot put its head in the sand and then scream
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[A]ct of God when a storm comes." Tr. at 9.
Knobloch testified that since Hurricane Katrina in 2005, it has been standard operating procedure
for warehouses vulnerable to flooding to have hurricane preparedness plans, and most of the warehouses
he assessed had such plans. In his expert opinion, NET should have developed such a plan prior to
Hurricane Sandy, particularly given that the warehouse stored sensitive electronic goods, was located in
a flood-prone area, and had experienced record flooding the year before during Hurricane Irene. Tr. at
78, 119-22, 130. However, "[t]here was no planning ... [and NET] had no emergency response plan nor
hurricane contingency plan." Tr. at 88, 166-68, 378-79.
A hurricane contingency plan activated as early as Friday, or even as late as Sunday, could have
addressed various problems that plagued NET on Monday morning as it tried to prepare for the storm,
while still allowing NET to continue conducting its business as regularly as possible. Tr. at 149, 160.
The plan could have improved the allocation of employees and resources on Monday, assigning specific
tasks and ensuring that preparations ran efficiently for the duration of the morning. Instead, haphazard
efforts began several hours after the warehouse opened, culminating in the questionable last ditch flood
prevention strategy of placing used mattresses by the loading dock doors to prevent water from entering.
After the surge forecasts were made on Saturday morning, employees could have been placed on
standby to come in on Sunday (even though Holl testified he was reluctant to pay overtime hours). NET
could have reached out to other drivers to secure additional space in trucks in the event they needed to
remove items from the warehouse floor. A plan enacted on Friday could have enabled employees to
create additional space on the racks, prioritize new over used merchandise on the racks, secure plywood
and shelves to fully utilize otherwise empty racks, and move any merchandise on the floor that was
blocking access to the racks. Tr. at 386. A contingency plan would also have established a timeline for
taking various steps on Sunday and Monday, including when to stop receiving new shipments, when to
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begin loading empty or partially empty trucks and trailers with copiers and moving them to higher
ground, and when to secure the loading bay doors after goods had been loaded onto vehicles. Tr. at 45,
79, 114-15, 160. A hurricane contingency plan could even have contained contact information for a
meteorologist such as Dooley in order to obtain advice on the risk of storm surge as early as Friday or
Saturday.
NET failed to rebut evidence and testimony suggesting that even minimal preparations made in
the days prior to Sandy's landfall would have enabled NET employees to take additional, reasonable
steps on Monday to protect TGI's machines. 25 Defendant need not have emptied the warehouse on
Friday, but conducting "business as usual" until mid-morning on Monday, well after storm surge
flooding had become foreseeable, demonstrated an unreasonable obliviousness to (or dismissiveness of)
the time, effort, and planning required to implement effective hurricane response strategies. In the words
of Captain Knobloch, "if you're failing to plan, you're planning to fail." Tr. at 49.
Even ifNET had sustained its burden of showing that there were no reasonable actions it could
have taken on Monday morning to prevent damage to the copy machines on its warehouse floor, I find
that the last-minute scramble to protect the warehouse was the product ofNET's own negligent failure
to take the necessary preliminary steps during the week before Sandy's landfall to prepare for an
"Defendant cites a recent opinion from the Southern District of New York finding that Hurricane Sandy was an Act of God.
In that case, the court ruled that the storm surge flooding of a shipping container terminal in the Port of New York on Staten
Island was not foreseeable until Sunday morning, when forecasts predicted that a surge of more than 8 feet would likely
overflow the flood barrier at the terminal. Lord & Taylor, 2015 WL 3630443 at *3, 23. The terminal was closed on Sunday
and Monday, and there was not enough time to move shipping containers or take other proposed actions prior to Sandy's
landfall. Id. at *2, 14.
NET argues that the same reasoning applies here, but does not acknowledge the substantial efforts the defendant in
that case took to monitor and prepare for Sandy well in advance of its landfall. Although the court noted that there was no
specific contingency plan, id. at *23, the defendant nevertheless began taking actions to prepare for Sandy an entire week
before it made landfall, including: retention ofa private weather service and conference calls with the U.S. Coast Guard, id.
at *6; a meeting on Thursday to discuss storm preparedness, id. at *7; planning for additional labor to assist with storm
preparations over the weekend and on Monday, id. at *4; and altering cargo management to brace for possible impacts from
the storm, id. at *7-8. On Friday morning, the defendant in that case moved non-essential vehicles from the container
terminal, secured loose items, and removed debris from the area. Id. at *8. Despite these extensive preparations, the "massive
scale" of operations at a shipping container terminal made it unreasonably difficult for the defendant to take any actions on
Sunday or Monday to protect containers from flooding. Id. at *27.
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increasingly foreseeable, if still somewhat uncertain, impact.
ii.

Building Design

NET also places great emphasis on the sound construction of the warehouse, with an elevation at
two feet above the BFE intended to withstand all but the rare 500-year flood event. Tr. at 13-14; Def.
Post-Trial Brief at 15-16. LaGuardia testified that, in his expert opinion, a reasonable warehouseman
could rely on the fact that two feet offreeboard above the BFE would keep the warehouse safe from all
foreseeable flooding. Tr. at 586, 592.
An Act of God, by definition, is an extraordinarily severe natural phenomenon, a rare event that

is unlikely to be foreseeable weeks or months in advance. A party invoking this affirmative defense
must still prove, however, that it acted reasonably in light of the information it possessed, and did not
contribute to the resulting loss. While the warehouse may have been flood resistant in theory, a
reasonable warehouseman could not neglect to take reasonable precautions in sole reliance on the
building's elevation once he knew of the specific threat posed by Hurricane Sandy's storm surge. 26
Hurricane Sandy was, in fact, a 500-year storm. Tr. at 586. It may have been unpredictable at the start of
hurricane season but it was painstakingly tracked, forecasted, and reported on for a week prior to its
landfall. As Sandy approached, the question for NET was not whether the building was generally
resistant to flooding, a matter of building design, but rather what could be done to mitigate likely flood
damage to property stored in the warehouse. The building's design and construction may not have been
negligent, but NET's operation on the morning of Sandy was. 27
iii.

Precautions Taken on Monday Morning

26

In any case, this argument is significantly undermined by the fact that Holl did not actually know the elevation of the
warehouse at the time Sandy struck.
27
See. !<k, Restatement (Third) of Torts: Phys. & Emot. Harm§ 3 (2010) (in addition to negligent building construction or
design, "an actor can be negligent for failing to adopt appropriate precautions when an adverse natural event is imminentfor example, for failing to fasten a vessel to a dock as a storm approaches. In such a case, the imminence of the adverse

natural event reduces the significance of foreseeable likelihood as a negligence factor, although problems of foreseeability
still concern the exact severity of the storm that might arrive").
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Even accepting NET' s position that it had limited time and resources on Monday morning, I find
that it has not sustained its burden of demonstrating that there were no other reasonable measures that it
could have taken that morning to prevent or limit the destruction ofTGI's machines.
NET offered no basis for why it operated "business as usual" early Monday morning,
particularly in light of management's awareness by Sunday evening that heavy storm surge would affect
the area. The warehouse opened at 5:00am, but Holl did not arrive until 6:30am. At that time, warehouse
employees were finishing loading the trucks for regular deliveries, having received no instructions to
prepare the warehouse for the storm. Indeed, Holl and Bauer did not begin bracing the warehouse for
Sandy's impact until roughly lO:OOam, even though storm surge flooding was foreseeable as of Sunday
evening. Had NET begun preparations earlier and focused on taking precautionary measures in addition
to or instead of sending and receiving merchandise throughout the morning, it would likely have been
able to do more than simply push TGI's machines away from the loading dock.
For example, NET could have loaded TGI copiers onto trucks and trailers and moved the
vehicles to higher ground or taken the machines to the nearby warehouse in Teterboro. 28 Testimony
regarding NET's operations suggests that on Monday morning at least some trucks returned from
delivery runs empty or only partially loaded, at least one ofNET's trailers was empty, and there was
sufficient time and manpower to load at least several dozen ofTGI's 231 machines into the available
vehicles. Tr. at 81, 85-87,111-12, 151. 169, 414-16, 421, 432. NET argues that plaintiff failed to
establish that there were trucks available that morning, noting that some returned to the warehouse
without completing their scheduled deliveries. Tr. at 113, 209-1 O; Def. Post-Trial Brief at 19-20.
Although it was not plaintiffs burden to do so, this argument, if anything, highlights the advanced
planning necessary to ensure that trucks were available if and when needed, which NET unreasonably
28

Holl testified that there was still room for TGl's copy machines at the Teterboro warehouse. Tr. at 169-70. However,
despite having stored his personal property there a few days before, he did not even consider moving any of the goods in the
Clay Avenue warehouse to that location on Sunday or Monday as Sandy approached. Tr. at 183-84.

49

failed even to attempt to do. Tr. at 112, 188. In any case, NET's managers testified that at least one
trailer was available, Tr. at 214, and possibly as many as 3 or 4, Tr. at 637, and NET has thus not
sustained its burden of proving that it could not have reasonably removed any ofTGI's machines from
the warehouse floor in this manner. 29
It is less certain whether TGI products, particularly assembled machines on wheels, could have

been placed on the racks. NET certainly could and should have placed new, boxed machines and
finishers on the racks, but was unable to establish that it did so on Monday morning. Tr. at 373-75, 650651. Whether assembled machines could have been placed on the racks on top of plywood or pallets is
less clear, Tr. at 110, 154-58, 376-77, although photographic evidence suggests that many assembled
copy machines were in the racks when Sandy struck, Tr. at 645-46; Ex. 11 at 3. At a minimum, NET has
not demonstrated that it could not have reasonably utilized even a limited amount of available rack space
to raise some ofTGI's boxed machines and unboxed finishers. Tr. at 83, 102.
NET was required to exercise reasonable care in preventing damage to TGI' s property in its
warehouse. It failed to do so, first, by inadequately planning and preparing for Sandy's landfall despite
early and consistent forecasts that the Meadowlands area would flood, and second, by conducting
business as usual on Monday morning and failing to utilize rack space, trucks and trailers, and its other
warehouse to remove new TGI machines from the warehouse floor.
Hurricane Sandy was an unprecedented and extreme weather event, but its storm surge was not
29

NET also argues that the Act of God inquiry requires NET to have acted reasonably in general, not only with respect to
plaintiff's property. Def. Post-Trial Brief at 7, 19. NET apparently suggests that it reasonably worked to protect other
merchandise on Monday morning, and was not required to prioritize TGI machines over, for example, the boxes of cabinets
that NET employees stacked on top of pallets. Def. Post-Trial Reply, Dkt. #70, at 6. Indeed, Holl's only response when asked
whether it was possible to move TGI machines to the Teterboro warehouse was to protest the implication that TGI should
have gotten special treattnent over other NET clients. Tr. at 169-70. This argument fails for several reasons: first, NET has
not sustained its burden of showing that the empty trailer(s) could not also have been loaded with TGI machines and moved
to higher ground between 7:00am and lO:OOam; second, NET has not offered any evidence as to whether it reasonably
mitigated losses by prioritizing more valuable and sensitive equipment, which seems unlikely given the number of new copy
machines left sitting on the warehouse floor as employees were directed to stack piles of mattresses, Tr. at 216-17; and third,
NET has not offered any credible explanation for why it accepted 12 trailers worth of deliveries from clients other than TGI
on Monday morning, instead of turning incoming goods away and focusing instead on protecting the items already inside the
warehouse from potential flooding, Tr. at 23 3, 616-17, 622, 649.
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completely unforeseeable. That surge caused the flooding that destroyed TGI's machines, but NET's
failure to take reasonable precautions to safeguard the items in its warehouse contributed to TGI's loss.
NET has failed to sustain its burden of proof with respect to the Act of God defense, and is liable for that
loss.

CONCLUSION
For the reasons stated above, defendant is precluded from invoking the Act of God defense and
is liable for plaintiff's loss. Judgment is entered in favor ofTGI in the amount of $735,440 plus interest
at New York's statutory rate of 9% per annum, without compounding, accruing from the date of injury here, October 29, 2012, the day the warehouse flooded.

SO ORDERED.

/s/(ARR)

-~
Allyne R. Rots
United States District Judge
Dated:

September 11, 2015
Brooklyn, New York
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